Two Approaches to Equality, with Implications for Grutter

Keith N. Hylton"

The question “what is equality?”, applied to the distribution of resources
across races, suggests the following answer: when there appears to be no need
for a policy that focuses on improving the welfare of one race relative to another.
There is another way to approach the same question: Equality is when tradition-
ally recognized paths to advancement—what I will call career channels—do not
give preference to or disadvantage an individual because of his race.

Notice the difference here is between end-state and process-based notions of
equality, a distinction Nozick emphasized in his examination of justice in distri-
bution.! Nozick rejected end-state theories of justice in distribution.> My incli-
nation is to side with Nozick’s approach. I will argue below that the only morally
justifiable and administratively feasible approach to determining equality in the
distribution of resources across races is through a process-based definition. I will
explore the implications of this argument for Grutter v. Bollinger,® where the
Supreme Court held that the University of Michigan’s use of race as a plus-factor
in the law school admissions process was constitutionally permissible, and for
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1. See ROBERT NOZICK, ANARCHY, STATE, AND UTOPIA 155 (Basic Books, Inc. 1974). Nozick’s book
often refers to the distinction as one between “historical” and “end-state” (or end-result) principles. See generally
id. 1prefer “process-based” in this setting, for reasons that will be clear in the text. The term “historical” suggests
that the focus will be on groups and on the past, with suggestions for rectification of past injustices. The focus
here is on the present and future.

2. Seeid. at 149, 153, 164. End state theories define inequality in terms of a particular desired distribution
of a resource of resources. One might argue, for example, that the difference principle of Rawls is simply a
special type of end-state theory of distributional justice. See JOHN RAWLS, A THEORY OF JUSTICE 65-66, 67-68
(Belknap Press rev. ed. 1999) (1971) (defining difference principle as making most inequality of expectations
impermissible).

3. 539 U.S. 306 (2003). Although Grutter was decided almost two decades ago, it remains of central
importance in the affirmative action case law. See id. at 306 (establishing Grutter decision date). In two new
cases before the United States Supreme Court, Students for Fair Admissions v. President & Fellows of Harvard
College and Students for Fair Admissions v. University of North Carolina, the plaintiffs are asking the Court to
overturn Grutter. See Petition for Writ of Certiorari at 4, Students for Fair Admissions, Inc. v. President &
Fellows of Harv. Coll., 142 S. Ct. 895 (No. 19-2005) (Feb. 25, 2021); Petition for Writ of Certiorari at 3, Students
for Fair Admissions, Inc. v. Univ. of N.C., 142 S. Ct. 896 (No. 21-707) (Nov. 11, 2021).
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the affirmative action debate generally.* In the end, I find a paradox: The seem-
ingly more conservative process-based notion of equality delivers a stronger de-
fense of affirmative action than does the end-state approach.’

I will confine the discussion to two races: blacks and whites.® Nevertheless,
the validity of the argument below does not depend on particular facts drawn
from the history of relations between blacks and whites in the United States or
anywhere else. The approach taken is equally applicable to questions about dis-
tributional justice across races in any setting.

I. REJECTING END-STATE NOTIONS OF EQUALITY

What would equality in the end-state sense look like? One approach is to say
that it is a state of “equal outcomes,” however that is defined.” Another approach
is to say that it is a state in which it appears that there are no advantages based
on birth or status.® The first approach is consistent with the end-state approach
to determining equality. The second is closer to the process-based notion.

The equal-outcomes approach to determining inequality should be rejected,
on administrative and moral grounds. To make this argument, I will set out a
simple model of the equal-outcomes approach, in order to examine its necessary
components. Although I take “equal outcomes” as the definition of equality in
the end state, the argument in this section applies just as well to any other defi-
nition of the end state based on some particular distribution of outcomes.

First, the equal-outcomes approach requires an equality monitor. This person
labels certain settings as “unequal,” others as “equal,” and, perhaps, presents a
recommendation to the government to alter the outcomes in the unequal settings.
To avoid any impression that I am biasing the argument against the equal-out-
comes approach, I should add that an equality monitor is a general requirement
of any scheme that attempts to determine whether resources or opportunities are
distributed equally.’ In other words, to the extent that it is costly to have an
equality monitor, it is an unavoidable cost. Any regime that attempts to define
and address inequality will have to appoint an equality monitor.

4. The argument of this essay is in some respects similar to, but in other ways rejects, that of Dworkin.
See RONALD DWORKIN, TAKING RIGHTS SERIOUSLY 223-39 (1977). The argument here is consistent with
Dworkin’s argument that treatment as an equal is distinguishable and has different implications from the notion
of equal treatment. See id. at 236-37. Nevertheless, I do not think it is possible to merge fairness concerns into
a utilitarian analysis, as Dworkin does, in an adequately rigorous manner.

5. One could view this paradox as a special case of the more general point that the process-based approach
to justice urged by Nozick does not necessarily imply a minimal state. See generally David Lyons, Rights Against
Humanity, 85 PHIL. REV. 208 (1976).

6. Due to the topic of this Article, I will treat the words “black™ and “white” symmetrically by leaving
both terms uncapitalized when referring to race.

7. See RAWLS, supra note 2, at 77.

8. Seeid. at 7 (discussing inherent inequality of institutions favoring certain starting positions over others).

9. See Harry Holzer & David Neumark, Assessing Affirmative Action, 38 J. ECON. LITERATURE 483, 487
(2000) (noting disparate standards for determining disparate treatment in different industries).
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Second, the equal-outcomes approach requires a definition of equality. The
equality monitor would have to determine an end-state standard for measuring
equality. For example, the monitor could examine the percentages of blacks and
whites in certain positions, and label as unequal those cases in which the percent-
age of either group appears to be below some standard. The standard would have
to be one that in the end-state, blacks do just as well as whites. The standard
itself would require the monitor to choose a baseline population. The monitor
would measure the percentages of blacks and whites in the base-line population
and compare those to their respective percentages in the end state. If the per-
centage of blacks appeared to be below the standard adopted by the monitor, the
end state would be labeled unequal.

Suppose blacks and whites invest in different ways in their careers. Suppose,
for example, that 80% of whites go to medical school and 20% study art. Sup-
pose among blacks, 40% go to medical school and 60% study art. In addition,
assume the financial return from medical school is greater than that for art school.
If the equality monitor demanded that blacks have the same income (or wealth)
distribution as whites, he would have to transfer part of the return on the invest-
ment in medical school to blacks who went to art school. That would violate the
expectations of whites who had invested in medical training, with anticipation of
the usual reward, only to discover that they had received a lower return. It would
also discourage whites from making investments into medical careers.

Now suppose the equality monitor says instead that blacks who go to medical
school should have the same outcomes as whites who go to medical school, and
blacks who go to art school should have the same outcomes as whites who go to
art school. This means that if 20% of the whites who go to medical school make
$500,000 or more, the same percentage of blacks should have that income level.

This approach to determining equality is better than the first, but it still leads
to transfers that would strike most to be unfair, in the sense of violating expecta-
tions, and could harm investment incentives. After all, not everyone invests the
same amount in their medical school training, or in their careers. To impose
equality on returns based on percentages that either entered or graduated from
medical school would rob some medical school graduates of the return that usu-
ally accrues to extra effort invested during the years of training.

One counter to the unfairness argument is to say that it is too dependent upon
individual expectations. If the government were to announce in advance that it
would expropriate part of the reward from medical school to be redistributed on
the basis of race, there would be no reason for white medical school graduates to
feel that their expectations had been violated when the transfer occurred. If the
moral case against expropriation under the “equal outcomes” approach depends
on individual expectations, that case disappears, it would seem, when expecta-
tions are modified to incorporate the prospect of expropriation.

This counter to the unfairness argument, based on an expropriation prean-
nouncement, must be rejected, for undermining the basis for property rights
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generally.!® First, the “expropriation announcement” would have to occur on
some specific date, and on that date current medical school students would find
their expectations violated, and their incentives to continue to invest in their ca-
reers correspondingly diminished. In other words, regardless of when the expro-
priation announcement is made, it would inevitably catch some medical students
midstream in their investment period, violating their expectations. Second, for
those individuals situated before the application stage to medical school, their
expectations would be modified, as the preannouncement critique holds. But
those individuals would learn from the example that another announcement
could just as easily occur when they are midstream in the investment period,
violating their modified (lessened) expectations. The reduction in the expected
return, and the heightened risk of a further reduction, would discourage some
individuals from going to medical school, and society would suffer to some de-
gree from their discouragement.

Now, obviously, not all expectations present a moral case for being respected
by the state. The expectation of a lobbying firm to get a monopoly, and the
resulting windfall profit, through bribing state legislators does not present a
moral case for respect—nor does the expectation of a thief with respect to stolen
money. The moral case against expropriation or redistribution should not be
viewed as resting entirely on expectations, without any regard to how they are
formed. The moral case should be viewed as resting on reasonable or legitimate
expectations, which incorporate an intuition for just rewards. Reasonable expec-
tations of reward based on productive effort deserve to be respected by the state.
Property rights, and quasi-property rights in the form of contractual obligations
and market-based returns on investments in human capital, should be made se-
cure in order to solidify the links between investment, expectation, and reward.

Of course, redistribution does not necessarily violate reasonable or legitimate
expectations in every instance. For example, if redistribution corrects a failure
in the market by internalizing an externality, it should not be viewed as violating
legitimate expectations. Consider the redistribution that occurs when a tort vic-
tim is awarded a damage payment from an injurer. If the injurer acted negli-
gently, he failed to properly consider costs that he externalized to others while
engaged in his activity. When a court awards a damage judgment, it redistributes
resources from the injurer to the victim, but at the same time it internalizes an
external cost generated by the injurer. Redistribution through internalization

10. The argument that individuals would adjust their expectations in response to an expropriation prean-
nouncement reminds me of a series of arguments against property rights based loosely on the theory that people
would readjust, and continue to invest, in the absence of rights. See generally Duncan Kennedy & Frank Michel-
man, Are Property and Contract Efficient?, 8 HOFSTRA L. REV. 711 (1980). As an empirical matter, however,
property rights support and enhance investment incentives. See DOUGLASS C. NORTH & ROBERT PAUL THOMAS,
THE RISE OF THE WESTERN WORLD: A NEW ECONOMIC HISTORY 10-12 (1973).



2023] TWO APPROACHES TO EQUALITY 51

gives potential injurers incentives to take into consideration costs they external-
ize to others."!

Nevertheless, redistribution or expropriation for its own sake, or to arbitrarily
reassign a payoff from A to B, should be viewed as violating legitimate expecta-
tions. If the moral case against redistribution across races is viewed as resting
on legitimate expectations, then merely introducing a redistribution program and
announcing its existence should not be sufficient to destroy the moral objection
to the expropriation of rewards.

Another counter to the fairness critique says that there is nothing wrong with
the equal-outcomes approach, as long as we assume that there is discrimination
in the real world. Equal outcomes aren’t observed, one might argue, in part be-
cause whites have tilted the playing field to their favor. If whites have set up
career-channel advantages that stay largely within their own race, then black
medical school graduates will be denied opportunities to reach the same levels
within the profession.

Introducing discrimination into the model immediately changes one’s intui-
tion on the morality of redistributing rewards on the basis of race, as would be
required by the equal-outcomes approach. If some whites have gained rewards
in part because of career-channel advantages designed to stay within their own
race, it would not appear morally troubling to expropriate some of those rewards
and redistribute them on the basis of race. But the equal-outcomes model does
not provide such a surgical solution to the discrimination problem. It expropri-
ates the rewards of whites whether or not they had gained those rewards from
discriminatory career-channel advantages and transfers them to blacks whether
or not they had been victims of the same discriminatory processes. Because of
this, introducing discrimination into the model does not provide a moral justifi-
cation for redistribution on the basis of race.!> Moreover, the solution or “cure”
to discrimination provided by the equal-outcomes approach may be ineffective.
Demanding equal outcomes may entrench rather than lessen discrimination, and
at the same time dampen investment incentives, for both blacks and whites.

In addition to all of this, there are administrative nightmares involved in the
scenarios considered above. If the equality monitor seeks to avoid harming in-
vestment incentives, he will have to operate with the constraint that every indi-
vidual gets the proper reward for his investments in human capital. How should
one determine the proper reward for effort in training?

11. See generally GUIDO CALABRESI, THE COSTS OF ACCIDENTS: A LEGAL AND ECONOMIC ANALYSIS
(1970).

12. One might return to the initial description of the model and ask why blacks and whites would make
different investments to begin with, if not for discrimination? Why would the percentage of whites choosing
medical school over art school differ from the percentage of blacks making that choice? The model itself obvi-
ously provides no answer. However, if such a difference were observed in reality, I do not think that it would
immediately imply some deeper level of discrimination. Preferences or cultural differences having nothing to do
with discrimination might produce different investment decisions across groups. See generally THOMAS
SOWELL, MARKETS AND MINORITIES (1981).
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There is also the administrative problem of choosing a standard for determin-
ing inequality. Suppose the monitor defined an equal outcome as one in which
black and white medical school graduates do equally well, where that means that
the distribution of returns to a given investment path is the same across races.
Thus, if 20% of white medical school graduates make over $500,000 per year,
20% of black medical school graduates must make over $500,000 per year for a
state of equality to obtain. This approach to measuring equality involves both a
choice of end state (making over $500,000 per year) and baseline population
(medical school graduates). Both choices are arbitrary.

Start with the choice of end state. If the monitor picked $100,000 per year as
his end-state measure, he might reach a different conclusion to his inequality
inquiry than if he had chosen $500,000. If so, how should he go about deciding
which is the correct end-state measure? Suppose, for example, that for whites,
the final income distribution is: 50% with $50,000 per year, 50% with $600,000
per year. Suppose for blacks the distribution is 10% with 50,000, 70% with
$200,000, and 20% with $600,000. If the end-state standard is $500,000, whites
appear to be advantaged. If the end-state standard is $100,000 blacks appear to
be advantaged.

The choice of baseline population is still more troubling. In comparing out-
comes of whites and blacks, should we compare the percentage of blacks who
graduated from medical school to the percentage of white medical school grad-
uates? Or should we compare the percentages of white and black medical school
graduates that seek jobs making over $500,000 annually?

This is a bit like the nagging problem of market definition in antitrust law.'?
The choice of market definition (baseline) can determine the conclusion reached
by the equality monitor. If he looks at the percentages that apply to high-paying
jobs, and then selects a sub-group with certain skill qualifications, he may find
no evidence of inequality. However, if he looks at the percentage that came out
of medical school, the outcomes may look highly unequal. My suspicion, based
in part on the antitrust analogy, is that there is no satisfying answer to this ques-
tion.

Of the administrative issues facing the equality monitor, the base-line deter-
mination by itself has troubling moral implications. If, in comparison, we con-
sider the other administrative problem, that of determining a fair return, we can
at least say that there is a right answer to this question. It will be difficult to find
the answer, and we may never be able to find with pinpoint accuracy the correct
answer, but we do know that there is a right answer. We will have to live with
an estimate that is hopefully within a tight statistical range of the right answer.

13. See ROBERT A. ROGOWSKY & WILLIAM F. SHUGHART, II, MARKET DEFINITION IN ANTITRUST
ANALYSIS: COMMENT 2 (Fed. Trade Comm’n Bureau of Econ., Working Paper No. 77, 1982) (determining
whether monopolistic depends on definition of its market); Louis Kaplow, Why (Ever) Define Markets, 124
HARV. L. REV. 438, 440 (2010).



2023] TWO APPROACHES TO EQUALITY 53

The baseline problem is more troubling. At bottom, there may be no correct
baseline population to use as a benchmark for determining inequality.

If there is no uniquely correct baseline population (nor even a small number
of correct baseline measures) to use as a benchmark for determining inequality,
then the work of the equality monitor who adopts the end-state approach builds
on an arbitrary foundation. If the foundation is arbitrary, there is no moral basis
for defending the equality monitor’s conclusions. Moreover, the final result may
be questionable because of the possibility of third-party influence. The equality
monitor, after all, does not live in a vacuum. He lives in the real world, and has
relationships, based on reciprocity, with others. If the foundation of his work is
arbitrary, one can only wonder whether his recommendations are the result of a
preference for some party who intervenes in his decision process.

To take a more concrete example, consider the case law professors are most
familiar with, the law school appointments process.'* The equal outcomes ap-
proach would start with some statistical assessment of the shares of black and
white applicants in the job pool for law teaching positions. Equal outcomes
would require that the percentage of teaching positions should be the same as the
shares in some baseline population. But what counts as a teaching position?
Should we look only at the percentages getting tenure-track positions at elite
schools? And what is the base-line population? Should it be determined by self-
reporting, by looking at the people who file applications with the American As-
sociation of Law Schools? Or should the base line (job pool) be the pool of law
school graduates with a certain grade-point average, whether or not they self-
report as seekers of teaching jobs?

Now, I should say something about the implications of this argument. It is
obviously an argument against quotas since they tend to work on the same prin-
ciple as the equal-outcomes approach. Less clear, the argument implies that even
goals and timetables are difficult to defend. Any goal or timetable, to be effec-
tive, must be judged against some numerical standard.'> But that takes us indi-
rectly back to the equal-outcomes approach.

One possible implication is that a common method of determining discrimi-
nation—comparing percentages of certain ethnic or racial groups hired to their
baseline populations in the job pool—may be difficult to defend. I am reluctant
to draw this implication because the baseline comparison method often serves a
different function in this setting. If someone is trying to determine whether dis-
crimination has occurred, the baseline comparison approach is a useful starting
point, from which a more detailed examination can begin.'® Moreover, in the

14. See generally James Gordley, Mere Brilliance: The Recruitment of Law Professors in the United States,
41 AM. J. OF COMPAR. L. 367 (1993) (describing recruitment process).

15. Roland Fryer provides the argument that goals and timetables are equivalent to quotas. See generally
Roland G. Fryer, Jr., Implicit Quotas, 38 J. LEGAL STUD. 1 (2009).

16. See Holzer & Neumark, supra note 9, at 504 (noting use of comparison in employment based on demo-
graphic factors); id. at 526 (debating efficiency of admissions process in absence of affirmative action).
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discrimination context, the “end state™ is not an arbitrary choice: the complain-
ant identifies a selection process that he claims is discriminatory. Given that it
has a more limited use and less arbitrary foundation, the baseline comparison
approach is defensible as the starting point of an investigation into possible dis-
crimination. However, if the baseline comparison approach is viewed as both
the starting and ending point of such an investigation, then it clearly would be
vulnerable to many of the objections set out above.

More generally, the use of a statistical measure as an inference device is dis-
tinguishable from its use as a way of defining or measuring inequality.!” In lim-
ited settings, statistical snap-shots based on comparing some end-state result with
a baseline population can be helpful as a method of inferring discrimination or
unfairness in a particular selection process.'® But even in these settings, the sta-
tistical measure merely gives rise to an inference of discrimination without
providing proof. In the broader examination of distributional justice, end-state
measures provide a considerably weaker basis for inference. Moreover, the sta-
tistical approach to finding discrimination boils down to a statistical proof that a
given selection process operates unfairly—a proof that should be accomplished
by statistically eliminating nondiscriminatory theories that might explain the re-
sults of the selection process. In other words, the statistical approach to deter-
mining discrimination has an ultimate goal that is equivalent to the process-based
approach to determining unfairness.

Nozick’s argument against end-state definitions of justice focused on the in-
stability of any particular distribution.!® Nozick noted that in a free market, peo-
ple would make deals that violate the equal-outcomes standard, and there would
be no evidence of anyone being worse off as a result.2’ The same could be said
about this case. Any equal outcomes approach ignores the effect of individual
choice on the statistical picture that emerges. As a result, the ideal statistical
picture becomes an elusive goal that requires constant intervention by the moni-
tor to maintain.

Constant state intervention in order to maintain a statistical snapshot of the
desired end state involves the government in an effort to cancel market-deter-
mined outcomes. Let someone—say, a white doctor—develop a cure for cancer
and make $100 million as a result. That distorts the statistical picture, leading to
a state of inequality. The equality monitor would then have to intervene to “cor-
rect” the resulting distribution. How should it be corrected? There are many
options available to the monitor, from leveling up, to the extent possible, to lev-
eling down. All of them involve overturning outcomes based on voluntary con-
tracts.

17. See id. at 484-85 (noting different arcas where affirmative action exists to equalize disparities).

18. See David H. Kaye, The Numbers Game: Statistical Inference in Discrimination Cases, 80 MICH. L.
REV. 833, 833 (1982).

19. See NOZICK, supra note 1, at 160-64.

20. See RAWLS, supra note 2, at 72 (supposing natural asset distribution result from market economy).
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II. PROCESS-BASED

In contrast to the end-state notion of equality, there is a process-based notion
that looks at whether lifetime channels for enhancement can be made equally
available to all.>! Note that this would appear to many equality advocates to be
the less effective approach toward achieving equality. The reason is that the
process-based approach avoids any use of hard data on outcomes. An equality
monitor under the process-based model does not ask for information on outcomes
of blacks relative to whites. To many, this would seem to be a glaring example
of a toothless program for achieving equality. However, [ will argue that it does
have teeth—that are likely to be more effective than those of the equal-outcomes
approach.

So, what would an equality monitor try to do under the process-based model?
The answer depends on the setting. In general, the equality monitor takes an end
state, and asks whether the processes leading to that end state provide equality of
enhancement to blacks and whites. The equality monitor would not object to the
processes merely because he observes different enhancement or access probabil-
ities. Those different access probabilities might be based on investment deci-
sions made along the way. The equality monitor would have to look for instances
in which access probabilities differ in ways that have nothing to do with material
investments made by candidates entering the process.

To lend some precision to this, let us define a career channel as consisting of
periods of investment interrupted at points by access nodes. At each access node,
the candidate is either accepted or rejected. If rejected, he continues to make
investments toward some other access node. Over each period of investment, his
likelihood of being accepted at the next access node is determined in substantial
part by his own investments and the investments of others. The equality monitor,
under the process-based model, looks for instances in which access probabilities
differ because of some exogenous obstacle at the access node itself (e.g., dis-
crimination), exogenous obstacles encountered along the investment path, or be-
cause of investments made by others (not the candidate) during the investment
period.

Consider an example of one type of access node: a private firm’s hiring pro-
cess. Is the hiring process one in which race would appear to be an irrelevant
factor? How would we know if race is a relevant factor? There are certain fea-
tures of a hiring process that would lend themselves to making race a relevant
factor. To take an extreme example, suppose the firm showed a preference to-
ward hiring friends and relatives of current employees. Since an individual’s
friends and relatives are likely to be of the same race as the individual, a hiring
process that favors friends and relatives of current employees makes race a

21. See NOZICK, supra note 1, at 149 (discussing question of distributive process where mechanism or
principle to distribute goods among society).
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relevant factor, and by doing so presents an obstacle to candidates of a different
race from that of incumbent employees.

Another example: Abercrombie & Fitch, a clothes-maker that used to spe-
cialize in outdoor wear, but now specializes in casual fashion clothing for teens,
made offers to customers to become salespeople and models for their store.??
How did they go about choosing candidates? They looked for people who looked
like those in their advertisements, which generally showed young whites in var-
ious states of undress.”? They tended to make their offers to whites who appeared
to be physically attractive according to their preferences.?* The process led to
very few, if any, offers to non-whites.?> Clearly, it was a hiring process in which
race played a significant role. Whether it should concern the equality monitor is
a different issue. An equality monitor might conclude that it is too trivial to be
taken seriously as an issue, or that blacks who were cut out of the Abercrombie
hiring process may have been better off as a result.

The examples I have just given—hiring friends and associates, hiring based
on looks—are cases that would raise an eyebrow for the equality monitor, at the
least. The monitor would probably feel a need to examine them closely to deter-
mine whether blacks and whites have equal chances of advancement. Suppose
the monitor decides that in fact they do not have equal chances of advancement,
that in each case the process is one that advantages whites. What should the
monitor do next?

One answer is to do nothing, because the end result is trivial or unimportant.
I gave the Abercrombie & Fitch example as one such case. If the monitor dis-
covers that blacks had been passed over for the opportunity to be a salesperson
or model for Abercrombie, he might not consider it a serious issue.

On the other hand, maybe it is a serious issue. Perhaps the equality monitor
should be concerned with influencing the standards of attractiveness that would
lead Abercrombie to implement a discriminatory hiring policy. But this ap-
proach would put the equality monitor onto an entirely new terrain, trying to alter
tastes.

I have so far considered the altering of public preferences to be outside of the
equality monitor’s domain of concern. The Abercrombie example provides sup-
port for this assumption. It is a tall burden to change tastes, and the payoff in the
Abercrombie case seems too small to justify the cost. However, there are other
instances in which the altering of public preferences might have a substantial
payoft. For example, the mutual fund industry depends heavily on getting people
to believe that fund managers are competent managers of money. In general,

22. See Steven Greenhouse, Clothing Chain Accused of Discrimination, N.Y. TIMES, June 17,2003, at Al;
How Abercrombie Ended up Being Sued by 250,000 Employees, The Fashion L. (Apr. 21, 2022), https://www.-
thefashionlaw.com/how-abercrombie-ended-up-being-sued-by-250000-employees [perma.cc/VR36-ZQRP].

23. See How Abercrombie Ended up Being Sued by 250,000 Employees, supra note 22.

24. Seeid.

25. Seeid.
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investors in stocks do best by simply putting their money into an “unmanaged”
index fund that is broadly diversified, like the S&P 500 index.?® The industry’s
welfare, however, depends on convincing ordinary investors that a typical money
manager can beat the market, i.e., can perform better than a fund indexed to a
broad basket of stocks such as the S&P 500. To convince investors that they
should give their money to a fund manager, it helps to have managers who look
like what an uninformed investor would think a superior money manager would
look like. This need to sell “image” provides a motivation to use race as a factor
in the hiring process. The equality monitor may well conclude that this is a case
in which it is worthwhile to intervene. Unlike the Abercrombie example, the
mutual fund industry involves serious work that requires the development of use-
ful skills. A hiring process that uses race as a factor provides differential incen-
tives for the development of those skills and supports a set of public preferences
that have the same effect.

Having decided that a particular access node does not provide equal access
probabilities to both blacks and whites, suppose the equality monitor decides that
action should be taken to correct the unequal process. How should the process
be corrected? The general goal should be to modify the process in such a way
that the probabilities of advancement, summing over all of the access nodes, are
the same for blacks and whites given the same individual investments.

The examples I have considered focus on access nodes—e.g., the job hiring
process. The general focus here is on career channels, which consist of invest-
ment periods followed by access nodes. The equality monitor typically inter-
venes at an access node and has to make a determination of whether the process
is “equal” or “unequal”. Recall that the monitor finds the process unequal if he
observes different probabilities of advancement at the access node that have
nothing to do with the candidate’s own investments. Ifthe equality monitor finds
an unequal process and decides to intervene, he will do so with the goal of alter-
ing the career channels so that lifetime probabilities of enhancement are closer
than in the original or undisturbed state.

The equality monitor has several options for intervention. In some cases, this
will involve some policy that compensates for or mitigates an observed access
differential. This option will change the “access process” so that it includes a
mitigation policy. In other cases, the monitor may be able to reach back and
influence the investment period itself to bring closer the acceptance probabilities
at the upcoming access node. In terms of efficacy, it should be clear that it would
be preferable to intervene, ex ante, at the investment stage rather than, ex post,
at the access node. Intervening ex ante removes the need to intervene ex post,
and its associated costs. However, ex ante intervention is prohibitively expen-
sive in most cases.

26. See generally BURTON G. MALKIEL, A RANDOM WALK DOWN WALL STREET: THE TIME-TESTED
STRATEGY FOR SUCCESSFUL INVESTING (2003).
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Now, note that the first mitigation policy is one that some might call “affirm-
ative action.” But the term has come to mean so much today that it does not
always describe a policy of mitigating existing access differentials.?” Affirma-
tive action suggests to many people the lowering of standards to allow the less
competent to take the jobs of competent individuals.?® In other words, affirma-
tive action has been understood to be the same thing as what an end-state equality
monitor would impose.

But a mitigation policy is different from this notion of affirmative action. A
mitigation policy is designed to modify a process that already yields different
enhancement probabilities for blacks and whites, where those different probabil-
ities are not based on the investments that the candidates made themselves. Thus,
to alter the process does not deny any candidate the reward that he reasonably
anticipated as a result of his investments. It denies some candidates a gain that
could be described as a windfall and brings others to the level of return that is
appropriate for their investment.

In general, a policy of mitigating access differentials is morally unobjection-
able if it has the effect of wiping out windfalls and distributing them to deserving
recipients. The same policy is objectionable if it destroys appropriately antici-
pated returns for some and gives them as windfalls to others.

III. APPLICATION

There are two areas of life in which we see mitigation policies applied. One
is the employment setting,? the other the college application process.** Most of
the controversy over mitigation policies has involved college or graduate school
applications,’! even though this is a small percentage of the cases in which these
policies are applied. Mitigation policies are applied in the admissions processes
of only a small number of colleges, perhaps the top 10%, affecting a tiny propor-
tion of the population.3? Indeed, the controversy here is mostly a case of making
an economic mountain out of an economic molehill. Still, this is what people
want to argue about, so it is a worthwhile application of the model set out above.

The college and graduate school admissions process has become controversial
because it is the one area in life where we see decision makers applying

27. See Holzer & Neumark, supra note 9, at 484-85 (discussing different programs covered by term).

28. See, e.g., Harry Holzer & David Neumark, Are Affirmative Hires Less Qualified? Evidence From Em-
ployer-Employee Data on New Hires, 17 J. LAB. ECON. 534, 534-35 (1999) (highlighting public belief).

29. See Holzer & Neumark, supra note 9, at 483 (noting employment and contracting fields).

30. See id. (noting education field).

31. See, e.g., Fisher v. Univ. of Tex., 579 U.S. 365, 372-75 (2016) (outlining applicant’s challenge to ad-
mission process where race sometimes factored).

32. See Sarah Wood, How Does Affirmative Action Affect College Admissions, US NEWS (Nov. 3, 2022),
https://www.usnews.com/education/best-colleges/applying/articles/how-does-affirmative-action-affect-college-
admissions (stating top schools use selective affirmative action policies).
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mitigating policies on a regular basis.’*> As everyone knows, the top colleges use
race as a plus-factor in the admissions process, along with other plus factors.** 1
refer to this as a mitigating policy, but there are really two reasons that colleges
use race as a factor in admissions. One is the mitigation theory, which is back-
ward looking and external in effect. The other is a notion of diversity, which is
forward looking and internal in effect.

The heavy use of mitigation in the admissions process distinguishes it from
the employment context. Employers in competitive markets cannot afford to pay
too much attention to mitigation. They will lose in the competitive market if they
do. I would conjecture that the vast majority of mitigation that goes on in the
private employment sector is insignificant. In many cases, diversity is the pri-
mary goal, which is almost always implemented as a rational, profit-maximizing
policy.*® And studies show that “affirmative action” costs very little in the pri-
vate employment sector.>®

In addition to being a profit-maximizing policy in probably the vast majority
of its uses, diversity is also distinguishable from mitigation because it is a utili-
tarian policy that has nothing to do with the question of justice in distribution.
The diversity policy is typically adopted with some other payoff in mind. For
example, an employer might adopt a diversity policy in order to communicate
more effectively with its customers. A state agency might adopt the policy in
order to provide better service to a diverse population of citizens. An educational
institution might adopt the policy in order to provide what it views as a superior
educational environment for its students.’” In each of these cases, the diversity
policy is adopted not because diversity is an end in itself, but in order to achieve
some other goal. Whether the diversity policy is socially desirable is an empiri-
cal question: does it accomplish the goal or goals for which the policy was
adopted? If the policy fails to accomplish its goal, or accomplishes it at an un-
justifiably large cost, then the policy fails on utilitarian grounds.

In the college admissions process mitigation means, in theory, applying a cor-
rective policy to the process by which students gain a seat to a prestigious insti-
tution so that career channels for advancement appear to be closer to the equality
standard. Needless to say, there are many problems thrown out by this statement.

33. See, e.g., Regents of the Univ. of Cal. v. Bakke, 438 U.S. 265, 275-76 (1978) (laying out mitigation
model basis of suit); Grutter v. Bollinger, 539 U.S. 306, 346 (2003) (Ginsburg, J., concurring) (noting progress
in education equality could phase out mitigation policies).

34. See Consideration of Race in Private College Admissions, Ballotpedia (Dec. 2015), https://ballotpedia.-
org/Consideration_of race in_private college_admissions [perma.cc/ WFV8-M3BH] (listing 59 of top 100 pri-
vate schools considering race).

35. See Holzer & Neumark, supra note 9, at 516, 535 (explaining affect of employer discrimination on
profitability by rejecting qualified candidates); Cedric Herring, Does Diversity Pay?: Race, Gender, and the
Business Case for Diversity, 74 AM. SOCIO. REV. 208 (2009) (finding correlation between higher levels of work-
force diversity and higher sales revenue).

36. See Holzer & Neumark, supra note 9, at 533-34; Harry Holzer & David Neumark, What Does Affirm-
ative Action Do?, 53 INDUS. & LAB. REL. REV. 240, 269 (2000); Holzer & Neumark, supra note 28, at 537, 567.

37. See Grutter, 539 U.S. at 315.
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From which base line are access probabilities measured? In addition, how will
the equality monitor avoid robbing some candidates of the return they rightly
deserve?

In theory, access probabilities should consider the whole life of the candidate.
There is no reason to measure access probabilities from, say, a month before the
college application is due. For the same reason, four years before the application
is due is an arbitrary cutoff. In other words, if, due to factors that have nothing
to do with the candidate’s own investments, he was at some point put on an in-
ferior investment path than that of a rival candidate, this is a difference that the
equality monitor should consider.

Once the policy is stated in these general terms, there are many approaches
that the equality monitor could take. If the equality monitor decides that blacks
and whites do not have equal access, he can try to design a mitigating policy that
intervenes at any stage of the investment or access process to bring about greater
equality between the lifetime career channels.

How about the policy that we see enacted, of using race in certain cases as a
plus-factor in college admissions? It is uncontroversially defensible under the
theory set out. Given a differential in access probabilities, unrelated to individual
investments, one is really looking at a distorted picture when the college appli-
cations come in. One imagines what a candidate from the relatively disadvan-
taged pool would have done if he had been on the same access path as one from
the relatively advantaged pool. If the monitor concludes that he would have met
or exceeded the acceptance criteria, then the equality monitor would enhance his
probability of acceptance.

Now what does this imply for the affirmative action cases, the most important
of which is Grutter, upholding the University of Michigan’s use of race as a plus
factor in the law school admissions process?*® It should be clear that this argu-
ment implies a highly individualistic approach to the admissions process, which
I take to be the lesson of Grutter. Simply giving each candidate in the black pool
twenty points, an approach the Court invalidated in Gratz v. Bollinger,*® does not
seek to determine whether each one presented a case that merited application of
a mitigation policy. The core message of Grutter is entirely consistent with the
process-based approach to ensuring equality.*’

The Grutter opinion also famously said that 25 years should be sufficient for
a mitigation policy.*! This statement reflects some confusion on the Court’s part
between the process-based and end-state approaches.*> Under the end-state ap-
proach, a deadline would appear to be desirable. After all, the whole point of the
equality monitor’s intervention under the end-state model is to bring a desired

38. See Grutter v. Bollinger, 539 U.S. 306, 343-44 (2003).
39. 539 U.S. 244 (2003).

40. See Grutter, 539 U.S. at 342-43.

41. See id. at 343.

42. See id. at 344-46 (Ginsburg, J., concurring).
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statistical picture into reality. If the monitor is making progress, that statistical
picture should be coming closer to reality, and so some sort of sunsetting on the
policy should be expected. If the monitor is making no progress at all toward the
desired end state, the policy may be ineffective, which might make an even ear-
lier termination date desirable.

Under the process model, there is no apparent need to put a termination date
on a mitigation policy. The policy is applied on an individual basis. As long as
the monitor finds evidence suggesting that factor X played a significant role in
creating access differentials, the monitor is permitted to take factor X into ac-
count in his mitigation policy—whether factor X is race, poverty, geography, or
whatever.*® Indeed, the notion of a time limit is inconsistent with Grutter’s core
message of individualistic assessment.** An individualistic assessment would
remain precisely that no matter when it is carried out. To put a time limit on the
policy undermines the justification for individualistic assessments.

Still, one might push back, even if a factor such as geography might play a
role in creating access differentials, why should race play an independent role?
It should not be controversial to note that there are ways in which race, alone,
creates access differentials unrelated to geography or poverty. Race often in-
duces a set of beliefs on the part of the perceiver and the perceived that affects
interactions.*> Take the case of young school children. If a black student is
enrolled in a poorly performing urban public school, then race and geography
could appear to combine so that it would be difficult to assign an independent
effect to race. Even in this case, however, race may have an independent effect.*
Suppose, instead, the black student is enrolled in a well-funded suburban school.
Could race still operate to create access differentials? To take one example, if
teachers in the suburban school differentially support and encourage students

43. One common counterargument is that geographic origin, or poverty, differs from race because geo-
graphic origin is not constitutionally prohibited as a factor of consideration in the admissions process while race
is prohibited. This is false. Under existing law—consisting of Regents of the University of California v. Bakke,
Grutter, and Fisher v. Univ. of Tex.—race is not constitutionally prohibited as a factor of consideration. See
Regents of the Univ. of Cal. v. Bakke, 438 U.S 265, 320 (1978); Grutter v. Bollinger, 539 U.S. 306, 343 (2003);
Fisher v. Univ. of Tex., 579 U.S. 365, 384-85 (2016). It is true that some people believe that the Constitution
prohibits the use of race as a factor of consideration, but there are many who believe the opposite. Unless the
Court were to attempt to operate as a legislature and count votes, such beliefs should play no role in an analysis
of the legality of using race as a consideration factor.

44. Compare Grutter, 539 U.S. at 342 (advocating for time limit), with id. at 334 (showing individualized
consideration key).

45. There are numerous examples in the literature that focuses on economics and identity. See generally,
e.g., George A. Akerlof & Rachel E. Kranton, Economics and Identity, 115 Q. J. ECON. 715 (2000); Richard H.
McAdams, Cooperation and Conflict: The Economics of Group Status Production and Race Discrimination, 108
HARV. L. REV. 1005 (1995); William A. Darity Jr. et al., The Economics of Identity: The Origin and Persistence
of Racial Identity Norms, 60 J. ECON. BEHAV. & ORG. 283 (2006).

46. See, for example, the “acting white” literature. See generally, e.g., Roland G. Fryer, Jr. & Paul Torelli,
An Empirical Analysis of ‘Acting White’, 94 J. PUB. ECON. 380 (2010).
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according to race, then clearly race could independently create access differen-
tials even in the geographically advantaged environment.*’

Of course, in a zero-sum environment such as college admissions, adopting
poverty, geography, or race as a plus factor implies a relative disadvantage to
some other candidates. For example, awarding a preference for applicants from
Appalachia implies a dispreference for candidates not from Appalachia. Such a
dispreference would be morally objectionable if being raised in Appalachia
failed generally to support an inference of an access differential. The question is
whether “coming from Appalachia” is a sufficient statistic to support the infer-
ence of an access differential. By itself, it may not be: there is substantial income
variation even in Appalachia. Indeed, none of the well-known plus factors is
sufficient alone to infer the existence of an access differential. However, in com-
bination with other data, such as on family income, “coming from Appalachia”
may be sufficient to infer an access differential. Race is no different in this re-
gard, and individualistic assessment processes of the sort suggested here would
account for race and factors other than race in a candidate’s assessment, just as
they would take into account geographic origin and factors other than geographic
origin in a candidate’s assessment. In such processes, taking factors such as Ap-
palachian provenance and upbringing into account does not inappropriately
transfer reasonably expected rewards from some candidates and give them as
windfalls to others. Indeed, it is the failure or refusal to consider Appalachian
provenance and upbringing as a relevant statistic in the assessment process that
would generate unjust rewards.

In asserting that failure to consider such aspects as poverty, geography, or race
as factors in college admissions would result in unjust windfalls, I am aware of
the melancholy proposition that the law is not necessarily consonant with moral-
ity.* The law does not always require the morally correct course of action, and
indeed should not always require the morally correct action. To illustrate, the
law does not require an individual to come to the aid of a person, even when such
action uniformly would be viewed as morally desirable.** Requiring individuals
to come to the aid of others could induce behavior that undercuts the aim of the
injunction.’® Hence, it follows by extension, the law does not, and probably
should not, require college administrators to take factors such as poverty, geog-
raphy, or race into account in the admissions process. However, the claim that

47. See Dorothy A. Cheng, Teacher Racial Composition and Exclusion Rates Among Black or Afiican
American Students, 51 EDUC. & URB. SOC’Y 822, 823-24 (2019) (noting differential disciplinary exclusion rates
and race); Seth Gershenson et al., The Long-Run Impacts of Same-Race Teachers, 14 AM. ECON. J.: ECON. POL’Y
300, 300 (2022); Thomas S. Dee, A Teacher Like Me: Does Race, Ethnicity, or Gender Matter, 95 AM. ECON.
REV. 158, 158 (2005) (examining differential educational encouragement and race).

48. See, e.g., Oliver Wendell Holmes, Jr., The Path of the Law, 10 HARV. L. REV. 457, 158 (1897).

49. See, e.g., James Barr Ames, Law and Morals, 22 HARV. L. REV. 97, 111-13 (1908); Osterlind v. Hill,
160 N.E. 301 (Mass. 1928) (holding no duty to rescue drowning person pleading for help).

50. See, e.g., William M. Landes & Richard A. Posner, Salvors, Finders, Good Samaritans, and Other
Rescuers: An Economic Study of Law and Altruism, 7 J. LEGAL STUD. 83 (1978).
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the law disallows the consideration of race in the admissions process,’! even

though necessary to prevent unjust windfalls, amounts to an assertion that the
law, far from requiring the morally correct action, positively prohibits the mor-
ally correct action. This is a novel conception of the law. It is a conception that
courts should do their best to reject, and to otherwise prevent from gaining a
foothold, lest it bleed out and infect other areas of legal doctrine.

The Grutter Court’s finding that diversity provides a compelling justification
for a policy that takes race into account is in palpable tension with the policy of
individualistic assessment.’? The policy of individualistic assessment can be de-
fended as a requirement of any serious effort toward justice in distribution. The
diversity policy, unlike the process model, purchases its goal at the expense of
distributional justice. If it has any impact at all on the selection process beyond
that of the mitigation policy, the diversity policy involves sacrificing distribu-
tional justice or fairness in order to move closer to a statistical snapshot of a
desired end state. If, on the other hand, the diversity policy has no independent
effect from that of the mitigation policy, then it is an entirely unnecessary policy.

Because of its utilitarian basis, the diversity policy is distinguishable from the
end-state approach criticized at the start of this paper. The end-state approach
defines justice in terms of an ideal distributional snapshot. The snapshot is itself
the end toward which the equality monitor strives. Diversity, or in some cases
“critical mass,” is not an end in itself, but a step along the way toward some
other goal, depending on the nature of the implementing institution. If diversity
achieves the goal for which the policy was implemented, and does so at reason-
able expense, then it is welfare enhancing. If one views welfare enhancement as
the appropriate goal for the state, then the diversity policy must be applauded
when it works to enhance welfare.”* However, if one views justice in distribution
as a separate and overriding issue, the diversity policy may be undesirable be-
cause it takes us further away from distributional justice even when it is welfare
enhancing.

Finally, the argument here implies that equality monitors should be able to
defend their actions on moral grounds. The confusion between end-state and
process-based notions of equality has generated a bizarre state of affairs, with
officials responsible for carrying out mitigation programs presenting poor justi-
fications or, in a surprisingly large number of cases, suggesting that their own
actions are morally unjustifiable. To the observer with a generous heart, this can

51. This is what the plaintiffs are arguing before the Supreme Court in Students for Fair Admissions v.
President & Fellows of Harvard College and Students for Fair Admissions v. University of North Carolina.

52. Compare Grutter v. Bollinger, 539 U.S. 306, 343 (2003) (arguing twenty-five years sufficient time to
further interest in critical mass), with id. at 391(Kennedy, J., dissenting) (noting tension between pursuit of critical
mass and individual review).

53. Seeid. at 316.

54. There is also an argument in favor of welfare enhancement as the appropriate role of government. See
generally LOUIS KAPLOW & STEVEN SHAVELL, FAIRNESS VERSUS WELFARE (2002).
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all be attributed to confusion; to the cynic, it is bad faith. There is a moral basis
for equality-seeking policies in the racial sphere.



