
  

 

Relatedness Requirement in Flux:   Why Uncertainty Surrounds 
Massachusetts Ballot Questins and Their Corporate Sponsors 

“In several states, more money [is] spent on ballot initiative campaigns than 
for all other races for political office combined.”1 

I.  INTRODUCTION 

When state legislatures are unresponsive to their constituents, the ballot 
initiative provides one of the few forms of relief available to those caught in 
such a “legislative strait jacket.”2  The ballot initiative, a process by which 
citizens of a state vote directly on registered voters’ proposed legislation, is one 
of the United States’ “few methods of direct democracy in an otherwise 
representative system.”3  Some form of ballot initiative is available in twenty-
four states, but not on the federal level.4  States that do not allow ballot 
initiatives have good reasons to be apprehensive about the process, as it is 
susceptible to influence by special interests, can be used to pass 
unconstitutional laws, and is thought to manipulate candidate elections.5  

 

 1. TODD DONOVAN ET AL., STATE AND LOCAL POLITICS:  INSTITUTIONS AND REFORM 123 (4th ed. 2015) 
(discussing public concern over “initiative industrial complex” driven by election marketing firms). 
 2. See Baker v. Carr, 369 U.S. 186, 258-59 (1962) (Clark, J., concurring) (determining Tennessee 
citizens could not remedy grievances over representative apportionment without judicial intervention). 
 3. Initiative, BLACK’S LAW DICTIONARY (10th ed. 2014) (providing definition of initiative).  Black’s 
Law Dictionary defines referendum as final approval through popular vote of enacted legislation or 
constitutional amendments, and defines plebiscite as a “binding or nonbinding referendum.”  See Plebiscite, 
BLACK’S LAW DICTIONARY (10th ed. 2014);  Referendum, BLACK’S  LAW DICTIONARY (10th ed. 2014). 
 4. See Alan Hirsch, Direct Democracy and Civic Maturation, 29 HASTINGS CONST. L.Q. 185, 186-89 
(2002) (arguing in favor of federal direct democracy); State I & R, INITIATIVE & REFERENDUM INST., 
http://www.iandrinstitute.org/states.cfm [https://perma.cc/VQ5S-GBL2] (providing chart of ballot initiative 
states and history of initiatives and referendums in each state).  
 5. See Scott L. Kafker & David A. Russcol, The Eye of a Constitutional Storm:  Pre-Election Review by 
the State Judiciary of Initiative Amendments to State Constitutions, 2012 MICH. ST. L. REV. 1279, 1284-85, 
1322-27 (2012) (arguing for rigorous pre-election judicial review to strike down proposals violating Supreme 
Court precedent); Dina E. Conlin, Note, The Ballot Initiative in Massachusetts:  The Fallacy of Direct 
Democracy, 37 SUFFOLK U. L. REV. 1087, 1103-06 (2004) (lamenting initiative process’ vulnerability to 
influence of money and inadequate reform efforts in Massachusetts); Colin A. Young & Tiffany Chan, Galvin:  
Prez Race, Ballot Questions May Lead to Record Turnout, WWLP (Sept. 20, 2016), http://wwlp.com/2016/09/ 
20/galvin-prez-race-ballot-questions-may-lead-to-record-turnout/ [https://perma.cc/Z5JT-CBMT] (discussing 
significant funds expended on initiatives).  Compare Bruce Ackerman, The New Separation of Powers, 113 
HARV. L. REV. 633, 641, 666-68 (2000) (considering benefits of constraining lawmaking powers through forms 
of democratic self-government, including popular referenda), with Robin Charlow, Judicial Review, Equal 
Protection and the Problem with Plebiscites, 79 CORNELL L. REV. 527, 531 (1994) (contemplating special 
judicial review for ballot initiatives and concluding problems created would outweigh benefits). 



  

160 SUFFOLK UNIVERSITY LAW REVIEW [Vol. LI:159 

Nevertheless, the absence of ballot initiatives in certain states may also be 
explained by the fact that the procedure must be authorized by a constitutional 
amendment passed by the very people from whom it wrestles lawmaking 
power:  the legislature.6  

The initiative and referendum amendment, article of amendment XLVIII of 
the Massachusetts Constitution (Article XLVIII), provides citizens of the 
commonwealth with the power to enact legislation or amend the state 
constitution through the ballot initiative process or to repeal enacted legislation 
through the referendum process.7  Article XLVIII’s drafters heavily debated 
and composed the amendment during the 1917-1918 Constitutional 
Convention, which citizens called for by a popular vote and ultimately ratified 
in the November 1918 election.8  In practice, proponents of an initiative need 
only gather signatures from ten registered voters before submitting the initiative 
to the Attorney General for certification.9  The Attorney General then confirms 
the measure is “in proper form . . . is not . . . substantially the same as any 
measure . . . submitted to the people at either of the two preceding biennial state 
elections, and . . . contains only subjects not excluded from the popular 
initiative and which are related or mutually dependent.”10  If the initiative is 
certified, the proponents must gather a substantial number of signatures before 
the legislature is required to consider the matter and, if not passed, send it to the 

 

 6. See Baker, 369 U.S. at 259 (Clark, J., concurring) (noting Tennessee constitutional convention 
initiated by General Assembly).  For example, amendments to the Massachusetts Constitution may be passed 
through a ballot initiative.  See MASS. CONST. amend. art. XLVIII, pt. I.  Nevertheless, in an effort to prevent 
imprudent amendments, the drafters of the Massachusetts initiative and referendum amendment chose to 
require that proposed constitutional amendments be approved by one quarter of two consecutive state 
legislatures before being placed on the ballot.  See Alexander G. Gray, Jr. & Thomas R. Kiley, The Initiative 
and Referendum in Massachusetts, 26 NEW ENG. L. REV. 27, 95-96 (1991) (recognizing consecutive legislative 
approval significant hurdle only overcome twice in Massachusetts history). 
 7. See MASS. CONST. amend. art. XLVIII, pt. I-IV (leaving limited legislative power in public’s hands); 
see also Gray, Jr. & Kiley, supra note 6, at 28-34 (describing history of Article XLVIII and ballot initiative 
procedures and challenges).  Although the terms “initiative” and “referendum” are frequently used 
interchangeably, a referendum is actually the process by which voters repeal or ratify a law enacted by the 
legislature, whereas a ballot initiative is an attempt to pass new legislation.  See MASS. CONST. amend. art. 
XLVIII, pt. I.  
 8. See LAWRENCE FRIEDMAN & LYNNEA THODY, THE MASSACHUSETTS STATE CONSTITUTION 22 (G. 
Alan Tarr ed., 2011) (discussing early twentieth-century campaign for convention to change constitutional 
amendment process); see also Cohen v. Att’y Gen., 259 N.E.2d 539, 543 (Mass. 1970) (interpreting meaning of 
Article XLVIII through debates surrounding, and intent behind amendment).  The Cohen court determined the 
constitutional amendment and statute enactment clauses are independent, suggesting that the ballot initiative 
was intended to be a means of enacting a law or specific amendment.  See Cohen, 259 N.E.2d at 547.  
Nevertheless, this interpretation means that the ballot initiative may not be used to call for a constitutional 
convention.  See id. 
 9. See MASS. CONST. amend. art. XLVIII, pt. II, § 3 (describing mode of initiating ballot question 
process); see also Gray, Jr. & Kiley, supra note 6, at 29-30 (describing Massachusetts ballot initiative processes 
and procedures in detail). 
 10. MASS. CONST. amend. art. XLVIII, pt. II, § 3. 
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ballot.11  Regardless of whether or not the Attorney General certifies the 
proposed ballot initiative, that decision is a justiciable issue that may be 
challenged in the Massachusetts Supreme Judicial Court (SJC).12 

Two issues with the initiative process in Massachusetts are undermining the 
purpose and effectiveness of ballot questions in the state:  unbridled campaign 
fundraising and an absence of clear and consistent legal standards.13  Ballot 
initiatives are fundamentally different from general elections because they 
cannot produce political indebtedness and, therefore, require campaign finance 
regulations tailored to their unique qualities.14  The negative effects of so-called 
“political war chests” on Massachusetts ballot questions are compounded by 
ambiguity surrounding Article XLVIII’s relatedness requirement.15  In 2016, 
the SJC heard a series of ballot question certification cases that exhibited the 
problems created by the fundraising capabilities of special interest groups and 

 

 11. See MASS. CONST. amend. art. XLVIII, pt. V, § 1 (requiring additional signatures totaling 3% of 
previous gubernatorial voter turnout for legislative consideration); see also FRIEDMAN & THODY, supra note 8, 
at 190-91 (describing progression of initiative proposal). 
 12. See Gray, Jr. & Kiley, supra note 6, at 102 (tracking evolution of judicial review of Massachusetts 
Attorney General certification).  In Anderson v. Secretary of the Commonwealth, the SJC held that initiative 
certification is a power conferred solely to the Attorney General and, absent bad faith, courts cannot override 
his or her decision.  Anderson v. Sec’y of the Commonwealth, 151 N.E. 378, 379 (Mass. 1926).  Three years 
later, in Horton v. Attorney General, the SJC narrowed its application of Anderson and reasserted its power to 
ensure state officials abide by the state constitution.  See Horton v. Att’y Gen., 169 N.E. 552, 554 (Mass. 1930).  
Moreover, the SJC specified that this authority included the power to review the decisions of the Attorney 
General, including his or her certification of a petition’s compliance with Article XLVIII.  See id. 
 13. See Sarah Childress, Report:  After Citizens United, Outside Spending Doubles, PBS FRONTLINE (Jan. 
14, 2015), http://www.pbs.org/wgbh/frontline/article/report-after-citizens-united-outside-spending-doubles/ [ht 
tps://perma.cc/5FXZ-ZUKJ] (detailing increase in contributions to political action committees since 2010); 
Chris Cillizza, How Citizens United Changed Politics, in 7 Charts, WASH. POST (Jan. 22, 2014), 
https://www.washingtonpost.com/news/the-fix/wp/2014/01/21/how-citizens-united-changed-politics-in-6-
charts/ [https://perma.cc/WDK5-43Q3] (compiling charts showing increases in campaign spending); Gabrielle 
Levy, How Citizens United has Changed Politics in 5 Years, U.S. NEWS (Jan. 21, 2015), 
http://www.usnews.com/news/articles/2015/01/21/5-years-later-citizens-united-has-remade-us-politics [https:// 
perma.cc/59FW-DUA8] (reporting how concentration of campaign contributors skews politicians’ 
perspective); infra Section II.C.1 (connecting Supreme Court campaign finance jurisprudence to explosion of 
ballot question campaign funding); infra Section II.C.2 (discussing 2016 cases interpreting and applying Article 
XLVIII’s relatedness requirement).  
 14. Citizens United v. FEC, 558 U.S. 310, 443 (2010) (Stevens, J., dissenting) (explaining anticorruption 
interests justifying regulation of candidate elections do not also validate regulation of referenda); see, e.g., 
Conlin, supra note 5, at 1105-06 (discussing First Amendment restrictions on campaign finance regulations and 
adverse effects of reform efforts); Ben Hovland, Comment, Championed by Progressives and William U’Ren:  
Can Oregon Give the Ballot Initiative to the People Again?, 85 OR. L. REV. 275, 290 (2006) (contending 
initiative campaigning deserves unique regulation because initiatives intended to check unresponsive and 
corrupt politicians); Becky Kruse, Comment, The Truth in Masquerade:  Regulating False Ballot Proposition 
Ads Through State Anti-False Speech Statutes, 89 CALIF. L. REV. 129, 131-34 (2001) (discussing susceptibility 
of minority groups to, and difficulties in regulating, initiative advertising).  
 15. See MASS. CONST. amend. art. XLVIII, pt. II, § 3 (requiring initiative provisions relate to each other); 
see also infra notes 88-91 and accompanying text (discussing litigants in 2016 ballot question cases and their 
successes and failures); infra notes 96-100 and accompanying text (summarizing parameters of relatedness 
requirement and identifying disparate analyses and outcomes in its application). 
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the vagueness of the relatedness requirement.16  In one of these cases, the SJC 
overturned a certification for failure to meet the relatedness requirement, a 
conclusion reached only two other times in Massachusetts’s history.17  This 
Note will look at the 2016 Massachusetts ballot questions, as well as the 
campaigning and litigation surrounding them, and ultimately suggests measures 
the Commonwealth could implement to preserve direct democracy as a tool for 
the people—not special interests.18 

To begin, this Note will provide a brief history of direct democracy in 
Massachusetts and other states.19  The following section focuses on the issues 
and concerns that were heavily debated at Massachusetts’s 1917-1918 
Constitutional Convention, which resulted in Article XLVIII’s passage.20  This 
Note then takes a broad look at the U.S. Supreme Court’s campaign finance 
jurisprudence and identifies how it has affected ballot initiative campaigns in 
Massachusetts.21  The section that follows will explore the most recent 

 

 16. See Dunn v. Att’y Gen., 54 N.E.3d 1, 8 (Mass. 2016) (affirming certification of initiative proposing 
prohibition on inhumane animal raising practices); Hensley v. Att’y Gen., 53 N.E.3d 639, 657 (Mass. 2016) 
(upholding certification of initiative proposing legalization of recreational marijuana use); Gray v. Att’y Gen., 
52 N.E.3d 1065, 1071-74 (Mass. 2016) (holding initiative proposing abandonment of Common Core education 
standards violated relatedness requirement); Bogertman v. Att’y Gen., 53 N.E.3d 627, 629 (Mass. 2016) 
(sustaining certification of initiative proposing issuance of additional slot machine licenses); see also infra 
notes 75-76 and accompanying text (identifying amount raised per ballot question and uncertainty over sources 
of funding).   
 17. See Gray, 52 N.E.3d at 1071-72 (discussing two other opinions concluding provisions of petition at 
issue not sufficiently related).  
 18. See infra Sections III.A.1 & III.B (recommending increase in campaign finance regulation 
enforcement and increased consideration of judicially noticeable matters); see also Todd Feathers, Out-of-State 
Money Funding Massachusetts Ballot Questions, SENTINEL & ENTERPRISE NEWS (Sept. 20, 2016), 
http://www.sentinelandenterprise.com/news/ci_30382693/out-state-money-funding-massachusetts-ballot-questi 
ons [https://perma.cc/2MVB-K3DZ] (hypothesizing out-of-state donations high because initiatives test 
controversial national issues on local level).  The challenges launched against the certification of ballot 
initiatives in 2016 were based on a range of Article XLVIII issues.  See Dunn, 54 N.E.3d. at 3 (claiming 
violations of relatedness and proper form requirements); Hensley, 53 N.E.3d. at 643 (alleging violation of 
relatedness requirement and improper title and summary); Gray, 52 N.E.3d. at 1069 (asserting violations of 
relatedness and proper form requirements); Bogertman, 53 N.E.3d. at 629 (claiming certified petition included 
matters recently included on ballot and not limited to local concerns).  
 19. See infra Section II.A (recounting founding era of United States and spread of direct democracy); see 
also Josh Altic & Geoff Pallay, Ballot Measures:  American Direct Democracy at Work, N.Y. TIMES (Aug. 31, 
2016), http://www.nytimes.com/2016/08/31/opinion/campaign-stops/ballot-measures-american-direct-democra 
cy-at-work.html?_r=0 [https://perma.cc/Q2CR-RJAM] (reporting on history of ballot initiatives in U.S. and 
arguments for and against them); Mike McCabe, How South Dakota Pioneered the Idea of a ‘People’s 
Legislature’, CSG MIDWEST (Feb. 2016), https://www.nytimes.com/2016/08/31/opinion/campaign-stops/ballot-
measures-american-direct-democracy-at-work.html?_r=1 [https://perma.cc/J65R-SFRQ] (discussing South  
Dakota’s role in pioneering ballot initiatives). 
 20. See infra Part II.B (explaining atmosphere and debates surrounding passage of initiative and 
referendum amendment in Massachusetts); see also FRIEDMAN & THODY, supra note 8, at 22-23 (discussing 
political atmosphere leading to 1917-1918 convention); 2 DEBATES IN THE MASSACHUSETTS CONSTITUTIONAL 

CONVENTION 1917-1918, at 15-22 (1918) [hereinafter CONVENTION DEBATES] (publishing speeches of 
proponents and opponents of initiative and referendum amendment at 1917-1918 Constitutional Convention).  
 21. See infra Section II.C.1 (noting substantial increase in ballot question fundraising following Supreme 
Court’s 2010 Citizens United decision); see also Paula Abrams, The Majority Will:  A Case Study of 
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Massachusetts ballot initiative cases, and the campaign finance and relatedness 
requirement issues they illuminate.22  It is then suggested that Massachusetts 
should increase enforcement of campaign finance regulations in an attempt to 
curtail the exploitation of powers generally reserved for elected officials.23  
Finally, this Note concludes by synthesizing past case law with recent ballot 
question certification decisions in an attempt to clarify the relatedness 
requirement and the responsibilities of the Attorney General.24  

II.  HISTORY 

A.  The American Form:  Indirect Democracy 

The Framers of the U.S. Constitution did not want to form a pure 
democracy.25  In fact, direct forms of democracy—like the ballot initiative and 
referendum—were not seriously considered until the early twentieth century, 
when the Progressive Party invoked images of the mythical New England town 
meeting to buttress their theory that direct democracy could rein in the 
overwhelming political clout wielded by industrialists and corporations.26  The 
Supreme Court also referred to the nation’s town hall tradition years later, 
upholding the constitutionality of these special elections on the theory that 
because all power derives from the people, the people retain the power to “deal 

 

Misinformation, Manipulation, and the Oregon Initiative Process, 87 OR. L. REV. 1025, 1051-56 (2008) 
(providing examples of voter manipulation and suggesting greater judicial scrutiny of ballot question 
legislation). 
 22. See infra Section II.C.2 (discussing participants in, and outcomes of, 2016 ballot question cases); see 
also Dunn v. Att’y Gen., 54 N.E.3d 1, 8-10 (Mass. 2016) (approving Attorney General certification of initiative 
petition prohibiting cruel treatment of farm animals); Hensley v. Att’y Gen., 53 N.E.3d 639, 646-48 (Mass. 
2016) (affirming certification of marijuana legalization ballot initiative); Gray v. Att’y Gen., 52 N.E.3d 1065, 
1074 (Mass. 2016) (striking down certification of petition to change education standards); Bogertman v. Att’y 
Gen., 53 N.E.3d 627, 639 (Mass. 2016) (determining proposal to award additional slot machine license 
properly certified). 
 23. See Conlin, supra note 5, at 1103-07 (exposing flaws in initiative process, undue influence of private 
interests, and problems with reform attempts); infra Sections III.A.1-2 (suggesting increased enforcement of 
regulations and limitations on foreign campaign contributors). 
 24. See infra Part III.B (hypothesizing Attorney General must take official notice of costs and effects of 
proposed law); see also Charlow, supra note 5, at 560-64 (surveying legal issues ballot initiatives present 
nationwide and proposing differential judicial review standard).  
 25. See Abrams, supra note 21, at 1030-32 (discussing formation of republic instead of pure democracy to 
address majoritarian dilemma).  In addition to concerns over a tyrannical monarch, the Framers feared 
oppression by the majority, or “mob,” and as a result, did not give direct lawmaking authority to the people.  
See id.  
 26. See Nathaniel A. Persily, The Peculiar Geography of Direct Democracy:  Why the Initiative, 
Referendum and Recall Developed in the American West, 2 MICH. L. & POL’Y REV. 11, 15-18 (1997) (pointing 
out irony of Progressive Party focusing on past when campaigning for direct democracy); see also RICHARD 

HOFSTADTER, THE AGE OF REFORM:  FROM BRYAN TO F.D.R. 5-6 (1955) (stating Progressive Party born out of 
belief corporations erode individualism and democracy).  According to Hofstadter, the Progressives were not 
composed of any one class, nor were they against any one class, but rather sought a vaguely defined political 
reformation.  See HOFSTADTER, supra, at 5-6. 
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directly with matters . . . otherwise . . . assigned to the legislature.”27  
Regardless of the Framers’ intent, direct democracy has been a part of the 
American tradition since Massachusetts submitted its first state constitution to a 
popular vote in 1778.28  Moreover, during the nineteenth century, many western 
states either called for constitutional conventions or ratified their constitutions 
by referendum.29 

In 1897, South Dakota became the first state to formally adopt, through 
constitutional amendment, the initiative and referendum as methods of enacting 
or repealing legislation.30  In the nineteenth century, western states were quick 
to adopt direct democracy because most of their constitutions were ratified by 
popular vote, whereas eastern and southern states typically ratified constitutions 
by small deliberative bodies during the Revolutionary era.31  Particularly, 
Oregon and California adopted the initiative and referendum early on, and used 
them often.32  The early ballot initiatives, however, did not always produce the 
“progressive” outcomes that the procedure’s original proponents suggested;  for 
example, in Oregon, neither women’s suffrage nor tax reforms passed their first 
time on the ballot.33  Citizen activists turned to the ballot question less 

 

 27. City of Eastlake v. Forest City Enters., Inc., 426 U.S. 668, 672-73 (1976) (explaining localities 
reserve authority over certain matters based in part on town meeting tradition); see  Hunter v. Erickson, 393 
U.S. 385, 392-93 (1969) (acknowledging sovereignty of people still subject to constitutional limitations).  
 28. See SAMUEL ELIOT MORRISON, A HISTORY OF THE CONSTITUTION OF MASSACHUSETTS 15-16 (1917) 
(discussing drafting and rejection of first attempt at Massachusetts constitution).  The legislative body in 
existence at the time prepared the first draft of the constitution and failed to include a bill of rights, which led to 
an overwhelming rejection by Massachusetts voters in 1778.  See id. at 16.  The second draft was prepared 
during a convention of elected representatives from each town, and a town-by-town approval process—not 
popular vote—ratified the draft in 1780.  See id. at 18-22.   
 29. See Persily, supra note 26, at 18 (explaining use of referendums when establishing western state 
constitutions).  
 30. See McCabe, supra note 19 (noting referendums originally used to amend constitutions, until South 
Dakota voters approved use for lawmaking). 
 31. See Persily, supra note 26, at 18 (noting every constitution adopted between 1840 and 1890 ratified 
through popular vote).  Referendums were also popular in western states because they isolated legislatures from 
politically sensitive issues, such as locating state capitals and taxation.  See id. at 19-20.  Moreover, citizens in 
western states did not think ballot initiatives were controversial given their spatial and temporal distance from 
the Founding Fathers and their fear of majority rule.  See id. at 20-21. 
 32. See Persily, supra note 26, at 21 (investigating roots and institutionalization of direct democracy in 
western states); see also CONVENTION DEBATES, supra note 20, at 12 (describing heavy burden ballot initiatives 
placed upon Oregon voters).  In 1910, eight years after the process became available in Oregon, twenty-six 
statewide initiatives made it on to the ballot in the state, followed by thirty-one in 1912, and twenty-one in 
1914.  CONVENTION DEBATES, supra note 20, at 12.  By 1996, Californians decided a total of 257 ballot 
questions, while Oregonians decided 292.  PHILIP L. DUBOIS & FLOYD FEENEY, LAWMAKING BY INITIATIVE:  
ISSUES, OPTIONS AND COMPARISONS 30 (1998).  Meanwhile, no other state had been presented with over 200 
ballot questions during that time.  See id.  
 33. See Persily, supra note 26, at 33 (noting consecutive failures to pass “single tax” program and 
women’s suffrage through direct democracy).  Conversely, organized labor was a particularly active and 
successful early proponent and practitioner of the ballot initiative.  See Lloyd Sponholtz, The Initiative and 
Referendum:  Direct Democracy in Perspective 1898-1920, AM. STUD., Fall 1973, at 43, 51 (comparing initial 
sponsors of direct democracy with those who utilized process most).  Nevertheless, California, Oregon, and 
Washington rejected multiple work-limitation initiatives posed by labor organizations.  See id.  Early on, states 
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frequently during the Prohibition and New Deal eras, but direct democracy 
returned to prominence in the late 1970s after a different breed of tax reformer 
used the tool to achieve the historic passage of the People’s Initiative to Limit 
Property Taxation (Proposition 13) in California.34   

Oregon is a leader in the initiative and referendum realm, making frequent 
use of the tools to address controversial topics and to help iron out 
constitutional issues presented by direct democracy.35  For instance, in 1912, 
soon after the state adopted the ballot initiative, the Supreme Court heard a case 
from Oregon challenging the constitutionality of ballot initiatives under the 
Guarantee Clause.36  In Pacific States Telephone & Telegraph Co. v. Oregon,37 
the Court held that state lawmaking procedures are political questions reserved 
for the legislative branch, and controversies based upon them are 
nonjusticiable.38 

Oregon also attempted to regulate ballot questions early on, banning paid 
signature-gathering in 1936 because the practice was thought to undermine 
signature requirements and the goal of garnering a certain level of support 

 

also used initiatives and referendums to address controversial issues such as prohibition and the death penalty, 
and to enact prejudiced laws aimed at African Americans and immigrants.  See id. at 52.   
 34. See Cody Hoesly, Comment, Reforming Direct Democracy:  Lessons from Oregon, 93 CALIF. L. REV. 
1191, 1196-97 (2005) (summarizing nation’s history of direct democracy, with specific attention given to 
Oregon’s early initiative process).  In June of 1978, California voters approved Proposition 13, which capped 
property tax increases at 2% per year, unless the property was sold.  See What Is Proposition 13?, CAL. TAX 

DATA, http://www.californiataxdata.com/pdf/Prop13.pdf [https://perma.cc/4UT6-H9JJ].  If property is sold, 
property taxes are reassessed and set at 1% of the new assessment and the 2% cap is then reinstated.  See id.  
Proposition 13 remains controversial to this day, drawing praise from small government advocates and disdain 
from the political left.  Compare Stephen Moore, Proposition 13 Then, Now and Forever, CATO INST. (July 30, 
1998),https://www.cato.org/publications/commentary/proposition-13-then-now-forever [https://perma.cc/9JMT 
-XLDR] (deeming Proposition 13 beginning of national antigovernment movement and “second California 
gold rush”), with Henry Grabar, These Graphs Explain Why California’s Property-Tax Regime Is the Worst, 
SLATE (Sept. 22, 2016), http://www.slate.com/blogs/moneybox/2016/09/22/ 
california_s_proposition_13_is_bad_policy_and_here_are_some_graphs_to_show.html [https://perma.cc/57NQ 
-2W69] (arguing Proposition 13 exacerbates affordable housing shortage and strains local governments).   
 35. See Hoesly, supra note 34, at 1196-97 (justifying use of Oregon for case study of direct democracy).  
Oregon ballot questions have addressed issues including term limits, minimum wages, tax cuts, and marijuana 
legalization.  See id.; see also supra notes 32-33 and accompanying text (providing record of subjects and 
number of initiatives on Oregon ballots); infra notes 38 & 41 and accompanying text (discussing constitutional 
challenges to initiative process and regulation thereof). 
 36. See Pac. States Tel. & Tel. Co. v. Oregon, 223 U.S. 118, 133-34 (1912) (considering whether direct 
democracy violates U.S. Constitution’s guarantee of republican form of government).  After Oregon voters 
passed a new tax on telephone companies, the Pacific States Telephone and Telegraph Company refused to pay 
the tax, and claimed the initiative and referendum were unconstitutional because they were inconsistent with 
republican forms of government.  See id. at 135-37; see also U.S. CONST. art. IV, § 4 (guaranteeing republican 
form of government in every state). 
 37. 223 U.S. 118 (1912). 
 38. See id. at 149-51 (dismissing claim for lack of jurisdiction).  The Court classified the issue as a 
nonjusticiable political question because, at the time, it was well established that enforcement of the Guarantee 
Clause lied with the political branches.  See id. at 149. 
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before a measure is placed on the ballot.39  Nevertheless, a federal district court 
invalidated the ban on paid signature-gathering in 1982, deciding it was an 
unconstitutional restriction on political speech.40  The Supreme Court later 
enshrined this rationale in American jurisprudence in Meyer v. Grant.41  During 
the period that Oregon banned paid signatures, the average number of ballot 
questions per election cycle dropped from nine to three; however, the number 
of initiatives per cycle rose to ten following the return of paid signature-
gathering.42  Originally heralded as a tool Progressives could use to reform 
elections and decrease the influence of special interests, some critics of the 
“Oregon System” now believe direct democracy is merely another means for 
the economic elite to “buy a place on the ballot.”43   

B.  Article XLVIII:  Direct Democracy, with a Detour 

Although Massachusetts became the first state to hold a statewide 
referendum—submitting the first draft of its constitution to its voters in 1778—
it was actually the last state during the pre-Prohibition era to add an initiative 
and referendum amendment to its constitution.44  Throughout the 1910s, the 
Progressive Party and successive Massachusetts governors pushed for a 
constitutional convention to pass an initiative and referendum amendment, and 

 

 39. See Hovland, supra note 14, at 287-88 (explaining rationale for ban on signature-gathering).  
Measures that cannot garner voluntary support from the people during the petition process are likely not of 
sufficient public interest or importance to justify their inclusion on the ballot.  JAMES D. BARNETT, THE 

OPERATION OF THE INITIATIVE, REFERENDUM, AND RECALL IN OREGON 62 (1915) (discussing sentiment against 
allowing paid petitioning).  
 40. See Hovland, supra note 14, at 288 n.96 (citing federal district court slip opinion invalidating 
prohibition); see also id. at 288-90 (arguing ballot question campaigns require unique regulations, but 
conceding money influences all political processes).   
 41. See 486 U.S. 414, 426-28 (1988) (holding Colorado’s prohibition on paying petition circulators 
unconstitutionally imposed on political expression).  The Court reasoned that because the First Amendment 
bars restrictions on advocacy for candidates and legislation, Colorado’s interest in protecting the integrity of the 
initiative process did not justify the prohibition on paying signature-gatherers.  See id.; see also Buckley v. 
Valeo, 424 U.S. 1, 58-59 (1976) (per curiam) (holding limitations on campaign expenditures impede ability to 
communicate political message).  The Buckley Court held that individual contribution limitations are acceptable 
because they do not directly infringe on a candidate’s ability to communicate his or her message; however, 
expenditure limitations present a more direct limitation and, therefore, violate the First Amendment.  See 
Buckley, 424 U.S. at 58-59.  
 42. See Hovland, supra note 14, at 289.   
 43. See Daniel Hays Lowenstein & Robert M. Stern, The First Amendment and Paid Initiative Petition 
Circulators:  A Dissenting View and a Proposal, 17 HASTINGS CONST. L.Q. 175, 199 (1989) (arguing “big 
money” significantly influences initiative process); see also id. at 196-99 (discussing practices of paid 
signature-gathering firms).  Although some signature-gatherers engage in political discourse, some admit that 
most people sign simply because they are asked to and that “[a]fter two or three lines it doesn’t become cost 
effective to argue with a person.”  Id. at 198.   
 44. See DAVID D. SCHMIDT, CITIZEN LAWMAKERS:  THE BALLOT INITIATIVE REVOLUTION 4, 16 (1989) 

(providing chart with years states adopted initiative and referendum procedures); see also MASS. CONST. 
amend. art. XLVIII, pt. I (giving people power to deal with certain matters directly).  In 1918, North Dakota 
also enacted new initiative procedures because the process required by the state’s 1914 initiative amendment 
was too strict.  See id. at 16 n.k.  



  

2018] RELATEDNESS REQUIREMENT IN FLUX 167 

to streamline the constitutional amendment process generally.45  In 1916, the 
legislature submitted legislation calling for a convention to the public, which 
the electorate ultimately approved.46  The convention primarily focused on the 
initiative and referendum amendment, and after thorough debate, the delegates 
settled on an “indirect” initiative and referendum.47   

Massachusetts’s initiative and referendum process is “indirect” because the 
legislature retains a certain degree of control:  After the initial filing and 
signature-gathering, the proposed law must be submitted to the legislature for 
consideration.48  The legislature may pass the bill itself, propose a substitute 
bill to be included on the ballot alongside the petitioner’s proposal, or do 
nothing.49  If a substitute bill is proposed, it must be a “true alternative,” not a 
“second approach” that differs “from the basic purpose of the [original] 
initiative petition.”50  If the legislature rejects the proposed law, or does 
nothing, the petitioners must obtain additional signatures before the measure 
can be placed on the next ballot.51 

Opponents of the initiative and referendum at the 1917-1918 convention 
believed that the amendment’s passage would result in majority rule, voters 

 

 45. See FRIEDMAN & THODY, supra note 8, at 22 (discussing mounting pressure and legislature’s defeat of 
earlier proposal for convention).  Specifically, some felt that constitutional amendments were consuming too 
much of the legislature’s time.  See id.  
 46. See FRIEDMAN & THODY, supra note 8, at 22 (completing historical account of convention initiation).  
The former article of amendment XLII, an earlier constitutional amendment, authorized the legislature to refer 
legislation to the people for approval.  See id. at 189.  The passage of Article XLVIII superseded the prior 
referendum process.  See id.  
 47. See Gray, Jr. & Kiley, supra note 6, at 28 (citing convention debates and noting focus on initiative and 
referendum issue).  After the delegates decided on the form and terms of the initiative and referendum 
amendment, Massachusetts voters approved the amendment in 1918.  See id.  Although relatively few 
fundamental issues were raised, the convention was drawn out over two years because many delegates were 
called to Europe during World War I.  See FRIEDMAN & THODY, supra note 8, at 22.   
 48. See MASS. CONST. amend. art. XLVIII, pt. II, § 4 (requiring transmission of initiative petition to 
legislature upon meeting signature requirements); see also Gray, Jr. & Kiley, supra note 6, at 93-94 (noting 
legislature required to refer initiative to committee and provide opportunity for proponents to speak).   
 49. See MASS. CONST. amend. art. XLVIII, pt. III, § 2 (providing option to submit legislative substitute to 
voters); MASS. CONST. amend. art. XLVIII, pt. V, § 1 (granting legislature authority to enact law); see also 
Gray, Jr. & Kiley, supra note 6, at 93-94 (describing in detail initiative process and foresight of convention 
delegates).   
 50. Buckley v. Sec’y of the Commonwealth, 355 N.E.2d 806, 810 (Mass. 1976) (concluding convention 
debates, and language and structure of amendment, demand true alternative).  The Buckley court confronted a 
case of first impression when the legislature offered a “substitute” for an initiative petition, which banned the 
private possession and sale of handguns.  See id. at 807-08.  The legislature’s substitute did not ban possession 
and sale, but instead imposed mandatory minimum sentences for possession of a handgun in the commission of 
certain crimes.  See id. at 808.  The Buckley court held that even though the bills were complimentary, the 
substitute was “at variance” with and undermined the people’s petition because only one of the proposals could 
actually have been enacted.  See id. at 811.   
 51. See MASS. CONST. amend. art. XLVIII, pt. V, § 1 (setting signature requirements and timetable for 
initiative filing and legislature’s vote).  The petitioners must gather signatures equal to 3% of the voter turnout 
at the previous gubernatorial election to put the initiative before the state legislature.  See id.  If the legislature 
rejects the proposal, the petitioners must gather additional signatures equal to 0.5% of the turnout at the 
previous gubernatorial election.  See id.  
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deciding issues they do not understand, inadequate debate, and a system that 
only serves small and well-funded groups.52  The proponents argued that the 
initiative and referendum provided a necessary remedy and check upon the 
“invisible government[s]” that had taken root in state legislatures across the 
country, referring to powerful organizers and corporations that lobbied 
legislators to serve their interests instead of those of the people.53  With these 
concerns in mind, the delegates, who were “well versed in legislative 
maneuvering,” created precise procedures and timetables for initiative 
petitions.54  Given the procedural precision of Article XLVIII and powers 
retained by the legislature, some have suggested the legislature’s ability to 
“scuttle the efforts of the petitioners” with a substitute proposal—or to enact a 
statute without the governor’s approval—is not incidental.55 

The passage of Article XLVIII annulled and superseded articles of 
amendment IX and XLII, which respectively provided the process of amending 
the state constitution and gave the legislature the power to refer legislation to 
the people for a vote.56  The amendment imposes relatively few restrictions on 
the content of the initiative and has not been substantively modified since its 
passage over 100 years ago.57  Article XLVIII requires that the initiative 
petition propose a law and have provisions that are sufficiently related.58  With 
regard to the substance of the petition, Article XLVIII prohibits proposals that 
relate to:  religion or religious matters; judges, judicial decisions, or the courts’ 

 

 52. See CONVENTION DEBATES, supra note 20, at 6-7, 11-12, 15 (listing arguments of dissenting members 
of committee on initiative and referendum amendment).  The dissenters were highly skeptical that voters would 
read and understand the literature circulated, which contained the full proposal and partisan arguments, and 
assumed the voters would only read one paper with one perspective and vote according to that view.  See id. at 
12.  The dissenters also expressed fear about majority rule and argued, “[f]or a people to depend for their 
liberty and their happiness upon the mere decision of a temporary majority is . . . insane.”  Id. at 7.   
 53. See id. at 21-22 (explaining reasons for convention and delegates’ debate on initiative and 
referendum). 
 54. See Gray, Jr. & Kiley, supra note 6, at 93-94 (explaining legislature’s actions and procedures upon 
receiving initiative petitions).  
 55. See id. at 93-95 (discussing practical effects of legislative substitute). 
 56. See FRIEDMAN & THODY, supra note 8, at 189 (describing explicit and implicit effects of passage of 
Article XLVIII).  
 57. See id. at 189-90 (describing procedural modifications made by amendments to Article XLVIII and 
limits to initiatives).  Although modified several times, the changes to Article XLVIII that have been made 
pertain to the length of time that a matter placed on the ballot is precluded from resubmission and the number 
of signatures required to get the proposal onto the ballot after the legislature rejects it.  See id.  Originally, 
Article XLVIII dictated that a petition needed a specified, static number of signatures to reach the ballot, but 
the number of signatures required is now a percentage of the previous popular vote.  See id.; see also infra note 
59 and accompanying text (explaining subject matter limitations). 
 58. See MASS. CONST. amend. art. XLVIII, pt. II, § 3 (describing content requirements of initiatives).  The 
relatedness requirement is the most common attack upon the Attorney General’s initiative petition certification.  
See infra notes 88-92 (discussing recent cases alleging relatedness requirement violation).  Further, the 
language and history of Article XLVIII make it clear that only laws and constitutional amendments—not policy 
statements or rules of legislative procedure—may be addressed by an initiative.  See Paisner v. Att’y Gen., 458 
N.E.2d 734, 738-39 (Mass. 1983) (affirming Attorney General’s refusal to certify initiative pertaining to rules 
of legislature).   



  

2018] RELATEDNESS REQUIREMENT IN FLUX 169 

administration and jurisdiction; a specific town or city; the allocation of funds 
from the treasury; or a matter “substantially the same as any measure . . . 
qualified for submission or submitted to the people at either of the two 
preceding biennial state elections.”59  Finally, Article XLVIII protects itself 
from modification by initiative, prohibits any propositions inconsistent with the 
individual rights established at the time of its enactment, and grants the people 
no greater legislative power than the state legislature.60 

C.  Refereeing Referendums 

1.  Campaign Finance Regulations 

In Buckley v. Valeo,61 the Supreme Court acknowledged for the first time 
that nearly all forms of effective political speech—which is the core of the First 
Amendment—require spending.62  As such, the First Amendment requires 
courts to rigorously scrutinize laws regulating campaign contributions and 
expenditures, although they may be sustained if the government’s interest in the 
regulation is substantial and the means chosen are narrowly tailored.63  The 
Buckley Court held that the contribution limits at issue served a compelling 
government interest—preventing the appearance of candidate corruption—and 
only slightly imposed on the right of political association.64  On the other hand, 

 

 59. See MASS. CONST. amend. art. XLVIII, pt. II, §§ 2-3 (listing subjects barred from inclusion in 
initiative petition).  
 60. See MASS. CONST. amend. art. XLVIII, pt. II, § 2 (enumerating individual rights protected and 
specific amendments protected from initiative process).  The amendment also extends the “limitations on the 
legislative power of the general court . . . to the legislative power of the people.”  Id.; see MASS. CONST. pt. II, 
ch. I, § I, art. IV (enumerating legislature’s lawmaking powers). 
 61. 424 U.S. 1 (1976) (per curiam) (considering constitutionality of 1971 Federal Election Campaign 
Act). 
 62. See id. at 19 (equating amount spent with number of issues discussed and depth of conversation).  
 

[V]irtually every means of communicating ideas in today’s mass society requires the expenditure of 
money.  The distribution of the humblest handbill or leaflet entails printing, paper, and circulation 
costs.  Speeches and rallies generally necessitate hiring a hall and publicizing the event.  The 
electorate’s increasing dependence on television, radio, and other mass media for news and 
information has made these expensive modes of communication indispensable instruments of 
effective political speech. 

 
Id.; see Joel M. Gora, Buckley v. Valeo:  A Landmark of Political Freedom, 33 AKRON L. REV. 7, 7-8 (1999) 
(defending Buckley decision and its protection of core First Amendment rights).  
 63. See Buckley, 424 U.S. at 20-26 (summarizing reasoning behind different findings for contribution and 
expenditure limitations).  Although freedom of association and freedom of speech both derive from the First 
Amendment, there are key differences.  See id. at 23-25.  Restrictions on campaign contributions infringe on 
the right to political association, while restrictions on campaign or individual expenditures impose on one’s 
right to free speech.  See id. at 38-39.   
 64. See id. at 29-30 (holding “weighty interests” accomplished by contribution limits justify minor 
imposition on First Amendment rights).  The Court also decided that there was no evidence supporting the 
appellant’s claim that contribution limits discriminate against incumbent challengers, reasoning that the limits 
apply equally to all candidates.  See id. at 31-32. 
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the Buckley Court deemed the expenditure limits at issue to be unwarranted 
impositions on free speech because they were inadequate to address concerns 
about excessive and influence-buying expenditures, which were neither real nor 
apparent.65 

Two years after the Court decided Buckley, it applied the same reasoning to 
a Massachusetts law regulating campaign contributions made by corporations 
in First National Bank of Boston v. Bellotti.66  The law prohibited corporate 
contributions and expenditures intended to influence initiatives or 
referendums.67  Initially, the SJC upheld the law, holding that a corporation’s 
First Amendment rights are “limited to issues that materially affect its business, 
property, or assets.”68  The Supreme Court disagreed, citing substantial 
authority indicating freedom of speech is a fundamental right corporations also 
enjoy.69  Applying strict scrutiny to the statute, the Court acknowledged that 
preventing corruption and preserving the integrity of the electoral process are 
interests of the “highest importance,” but struck down the statute because the 
Commonwealth presented no evidence showing corporations were threatening 
the integrity of ballot questions in Massachusetts.70 

 

 65. See id. at 44-46 (using earlier void-for-vagueness analysis of related claim to discredit government’s 
interest).  Although the Court found the statute not void for vagueness, the Court believed its vagueness 
analysis indicated that the statute’s expenditure limits were unjustified because they would be toothless, not 
serve the purported interest, and severely intrude on First Amendment rights.  See id. at 45-46; see also Gora, 
supra note 62, at 10-11 (providing examples of unintended consequences of campaign finance reform).  In 
1972, a group of private citizens placed an ad in the New York Times advocating for the impeachment of 
President Richard Nixon and praising individual members of Congress for voting against his policies.  See 
Gora, supra note 62, at 10.  The U.S. Department of Justice deemed these citizens a political committee 
because of the ad, and investigated them for failure to file reports and disclosures required by the Federal 
Election Campaign Act of 1971.  See id. at 11.  As a result, newspapers could not print any political 
communication without certifications from political candidates who incidentally benefited from the message, a 
practical impossibility.  See id. 
 66. 435 U.S. 765, 788-92 (1978) (citing Buckley extensively while rejecting claim corporate contributions 
threaten democracy).   
 67. See id. at 767-68 (noting issue presented one of first impression). 
 68. See id. at 767 (providing procedural history).  Moreover, the statute specified that no ballot initiative 
solely concerning taxes will be deemed to “affect the property, business or assets of . . . corporation[s].”  See id. 
at 768.  Compare MASS. GEN. LAWS ch. 55, § 8 (2016) (excluding political action committees organized to 
support ballot questions from corporate contribution prohibition), with Bellotti, 435 U.S. at 768 n.2 (providing 
full text of original section 8 of chapter 55).  
 69. See Bellotti, 435 U.S. at 779-84 (rejecting claim that only media corporations enjoy free speech rights 
and reversing SJC decision).  Although the First Amendment only prevents interference with speech by the 
federal government, the Fourteenth Amendment’s Due Process Clause prevents abridgement of fundamental 
rights by the states.  See Joseph Burstyn, Inc. v. Wilson, 343 U.S. 495, 500 (1952) (analyzing constitutionality 
of state prohibition on “sacrilegious” films).  But see Bellotti, 435 U.S. at 822-28 (Rehnquist, J., dissenting) 
(dissenting due to belief corporations have no right to engage in political activity).  Justice Rehnquist wrote that 
corporations are artificial beings that are not bestowed with all the liberties of natural persons, but rather enjoy 
only rights necessarily and implicitly guaranteed to it by the state at its creation.  See id. at 823-24. 
 70. See Bellotti, 435 U.S. at 788-90 (indicating willingness to consider Commonwealth’s arguments 
provided any showing of improper influence); see also Citizens United v. FEC, 558 U.S. 310, 445 (2010) 
(Stevens, J., concurring in part and dissenting in part) (surmising different outcome in Bellotti had record 
shown actual corrupting influence).  
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Beginning with Austin v. Michigan State Chamber of Commerce,71 a series 
of cases decided by the Rehnquist Court approved of corporate expenditure 
regulations, suggesting the Court’s views on corporate rights and campaign 
finance were shifting.72  Nevertheless, in 2010, the Roberts Court decided 
Citizens United v. FEC,73 overturning Austin and opening the door to limitless 
corporate expenditures on “electioneering communications” and candidate 
advocacy.74  Since the Court decided Citizens United, total spending on ballot 
questions in Massachusetts has risen from approximately $9.9 million and $9.6 
million for 2008 and 2010 ballot questions, respectively, to $30.5 million for 
2014 questions and $57 million for 2016 questions.75  Either undisclosed 
sources or out-of-state donors, who are likely to benefit economically from the 
result or are involved in the national debate on the issue, constituted much of 
the ballot question campaign spending in 2016.76  Although undisclosed 

 

 71. 494 U.S. 652, 655-55 (1990) (reversing invalidation of statute requiring corporations segregate funds 
used for political expenditures), overruled by Citizens United v. FEC, 558 U.S. 310 (2010).  The Austin Court 
found the regulation at issue justified because it served a compelling government interest and was narrowly 
tailored to address the “corrosive effect of political ‘war chests’ amassed with . . . the legal advantages given to 
corporations.”  See id. at 666.  
 72. See McConnell v. FEC, 540 U.S. 93, 203-09 (2003) (extending states’ ability to limit express 
candidate advocacy and corporate expenditures to include “electioneering communications”), overruled in part 
by Citizens United v. FEC, 558 U.S. 310 (2010); FEC v. Colo. Republican Fed. Campaign Comm., 533 U.S. 
431, 464-65 (2001) (holding political expenditures coordinated with candidate circumvent contribution limits 
and justifiably limited); supra note 71 (discussing Austin); cf. First Nat’l Bank of Bos. v. Bellotti, 435 U.S. 765, 
822-28 (1978) (Rehnquist, J., dissenting) (echoing ideas similar to majority opinions in Austin and McConnell).  
 73. 558 U.S. 310 (2010).  
 74. See id. at 363-65, 372 (overruling Austin and dismissing ability of independent expenditures to lead to 
corruption).  Applying Buckley, the Citizens United Court held that only the prevention of quid pro quo 
corruption was a government interest sufficiently important to justify an imposition on First Amendment rights.  
See id. at 359-60.  The Court reasoned that general favoritism, or the appearance of influence over a candidate, 
“will not cause the electorate to lose faith in democracy,” and does not rise to the level of quid pro quo 
corruption.  See id.; see also United States v. UAW-CIO, 352 U.S. 567, 576-77 (1957) (acknowledging 
“apparent hold on political parties . . . business interests . . . seek and sometimes obtain”).  But see, e.g., 
Childress, supra note 13 (reporting on campaign spending after Citizens United); Cillizza, supra note 13 
(comparing campaign spending over time and noting significant drop in donor disclosure since Citizens 
United); Levy, supra note 13 (describing voters’ feeling of alienation from politicians when campaign spending 
doubled). 
 75. See Ballot Question Committee Reports, MASS. OFF. CAMPAIGN & POL. FIN., 
http://www.ocpf.us/Reports/BallotQuestionReports [https://perma.cc/Y6CE-W8NV] (providing tables 
containing annual receipts and expenditures of ballot question political action committees).  On average, 
political action committees spent approximately $3.3 million per question in 2008 and 2010, $7.6 million per 
question in 2014, and $14.25 million per question in 2016.  See id.  The Office of Campaign and Political 
Finance also refers campaign finance regulation enforcement actions to the Attorney General.  See Agency 
Actions, MASS. OFF. CAMPAIGN & POL. FIN, http://www.ocpf.us/Legal/AgencyActions#undefined 
[https://perma.cc/ZFT4-AJN2]; see also Nik DeCosta-Klipa, Massachusetts’s 4 Ballot Questions, Ranked by 
Spending, BOSTON.COM (Oct. 25, 2016), https://www.boston.com/news/politics/2016/10/ 
25/massachusettss-4-ballot-questions-ranked-by-spending [https://perma.cc/5EL9-M4UJ] (reporting spending 
by certain political action committees and relative to contentiousness of ballot initiative). 
 76. See, e.g., Maurice Cunningham, Dark Money:  Pro-Charter-School Fat Cats Took A Page From 
Offshore Gambling Tycoons, WGBH NEWS (Feb. 16, 2017), http://blogs.wgbh.org/masspoliticsprofs/2017/2/16 
/dark-money-pro-charter-school-fat-cats-took-page-offshore-gambling-tycoons/ [https://perma.cc/4AMT-QPD 
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campaign donations are illegal under Massachusetts law, the agencies charged 
with enforcing campaign finance regulations generally lack the capacity and 
resources to do so in a timely manner.77 

2.  Judicial Review 

Throughout the initiative and referendum processes, there are several 
safeguards in place to assure petitions comply with the state constitution.78  The 
Attorney General has the most significant role:  He or she ensures that the 
petition falls within the legislature’s lawmaking powers and complies with 
Article XLVIII’s procedural and substantive requirements.79  After the 
Attorney General certifies the petition, the proposed statute is introduced in the 
legislature as pending legislation, and a joint committee makes 
recommendations on the petition.80  Since the petition is labeled as pending 
legislation, the legislature is responsible for assessing the constitutionality of 
the proposed law, although it may enlist the help of the Attorney General or the 
judiciary, and the law may be passed regardless of its assessed 
constitutionality.81  Nevertheless, a proposal is not properly before the 

 

P] (reporting source of $16 million raised by pro-charter school committee unknown, potentially violating law); 
Feathers, supra note 18 (highlighting ineffective regulation of and lack of transparency in campaign finance); 
Frank Phillips, Outside Money Flows for Mass. Ballot Items, BOS. GLOBE (Oct. 30, 2016), 
https://www.bostonglobe.com/metro/2016/10/30/ballot-question-campaigns-break-spending-record/lqlXl6bVz 
YMvNZzrvce8vK/story.html [https://perma.cc/G4BY-QGCA] (reporting amount contributed and identifying 
Massachusetts campaigns national nonprofit organizations and millionaires supported in 2016).   
 77. See MASS. GEN. LAWS ch. 55, § 10 (2016) (prohibiting anonymous or disguised campaign 
contributions, and knowingly receiving such contributions); Feathers, supra note 18 (quoting open government 
advocate on ability of state to enforce disclosure laws); see also Press Release, Mass. Office of Campaign & 
Political Fin., Ballot Question Committee Agrees to $125,000 Civil Forfeiture to Resolve Campaign Finance 
Issues (Jan. 26, 2017), http://files.ocpf.us/pdf/releases/horsepr.pdf [https://perma.cc/UH2V-HKUY] [hereinafter 
OCPF Press Release] (announcing voluntary agreement reached post-election acknowledging financial 
disclosure failures during campaign).  
 78. See FRIEDMAN & THODY, supra note 8, at 190-92 (explaining and providing case law on initiative 
processes). 
 79. See Gray, Jr. & Kiley, supra note 6, at 39-42, 50 (describing nature of and changes to Attorney 
General’s role in initiative and referenda process).  Although the Attorney General’s certification originally 
could not be reviewed by the courts, the SJC eventually decided it must exercise its constitutional duty to 
“determine whether a public officer is overstepping constitutional bounds and whether statutes duly enacted 
conform to the fundamental law as expressed in the Constitution.”  See Horton v. Att’y Gen., 169 N.E. 552, 
554 (Mass. 1930).   
 80. See MASS. CONST. amend. art. XLVIII, pt. II, § 4; id. pt. III, § 1 (requiring legislature to receive 
initiative and refer to committee for recommendations).  If the legislature does not enact the law itself, the 
original petitioners may use the committee recommendations to amend the measure before it goes to the ballot, 
subject to further review by the Attorney General.  See MASS. CONST. amend. art. XLVIII, pt. V, § 2; see also 
FRIEDMAN & THODY, supra note 8, at 191 (noting if legislature fails to act, governor must initiate joint session). 
 81. See Horton, 169 N.E. at 556 (rejecting challenge to constitutionality of initiative petition due to lack 
of standing).  In its reasoning, the court recited the well-established principle that only a person afflicted by the 
operation of a law may challenge it in court.  See id. at 556-57.  In the case at hand, no one’s rights were 
affected because the law had not been, and may never be, enacted.  See id.  When the legislature poses broad 
questions about the constitutionality of a ballot initiative, the SJC cannot answer them.  See Opinion of the 



  

2018] RELATEDNESS REQUIREMENT IN FLUX 173 

legislature, and not “pending legislation,” if it contains a matter prohibited by 
Article XLVIII.82  A petition may, therefore, be submitted to the legislature and 
later placed on the ballot if it violates the federal or state constitutions, but may 
not be placed on the ballot if it violates any portion of Article XLVIII.83 

Because the Attorney General is not required to engage in extensive 
factfinding, the SJC interprets Article XLVIII to require that certification be 
based on a limited investigation of the proposal’s “apparent factual impact” and 
on matters of which the Attorney General can take “official notice.”84  If a 
Massachusetts resident believes the Attorney General improperly certified the 
petition or did not make sufficient findings, he or she may challenge the 
certification in court—even after the election has taken place.85  In 2016, the 
SJC heard three challenges to Attorney General ballot question certifications, 
all of which alleged violations of the relatedness requirement, one of the most 
common attacks upon a petition’s certification.86   

In 2016, citizens brought relatedness requirement challenges in a variety of 
contexts.87  For example, a group of Massachusetts citizens, represented by a 
law enforcement expert, unsuccessfully challenged the certification of a 
marijuana legalization ballot question by claiming the petition contained an 

 

Justices, 34 N.E.2d 527, 546 (Mass. 1941).  Nevertheless, the SJC may answer specific questions about 
individual aspects of the law.  See id. 
 82. See Opinion of the Justices, 34 N.E.2d at 536-37 (explaining initiative procedures and scope of SJC 
review).  
 83. See id. at 535-36 (discussing matters legislature should consider when voting for or against initiative 
petition). 
 84. See Yankee Atomic Elec. Co. v. Sec’y of the Commonwealth, 525 N.E.2d 369, 374 (Mass. 1988) 
(inferring extent of Attorney General factfinding from Article XLVIII language and debates).  Drawing on a 
variety of sources, the Yankee Atomic court said state officials can take “official notice” of matters that are 
indisputably true and of common knowledge, or that the agency may take notice of due to its familiarity with 
and expertise in a particular area.  See id. at 374 n.7.  Judicial notice may be taken of facts within common 
knowledge, facts verifiable with reasonable certainty by reference to recognized authorities, and of “facts 
within the special competence of the judge.”  See Bostwick v. Hurstel, 304 N.E.2d 186, 192 n.3 (Mass. 1973).   
 85. See Yankee Atomic, 525 N.E.2d at 374-75 (deeming findings in record insufficient and ordering 
Attorney General to conduct further investigation); Mass. Teachers Ass’n v. Sec’y of the Commonwealth, 424 
N.E.2d 469, 472-74, 490 (Mass. 1981) (affirming certification of Proposition 2 ½ post-election).  After the 
measure is passed, an individual may challenge the law based on its general constitutionality.  See Mass. 
Teachers Ass’n, 424 N.E.2d at 473-74 (discussing constitutional challenge to Proposition 2 ½).  Similar to 
California’s Proposition 13, Proposition 2 ½ limits the amount a Massachusetts city or town may tax a property 
to 2.5% of the “full and fair cash valuation.”  MASS. GEN. LAWS ch. 59, § 21C(b) (2016); see also supra note 
34 (discussing Proposition 13, including criticisms and benefits). 
 86. See supra note 22 and accompanying text (citing four challenges to Attorney General certification 
brought before SJC in 2016); see also infra notes 88-92 and accompanying text (discussing cases in detail).  
The fourth case challenging an Attorney General certification involved the alleged inclusion of an excluded 
matter, which is beyond the scope of this Note.  See Bogertman v. Att’y Gen., 53 N.E.3d 627, 629 (Mass. 2016) 
(concluding petition did not contain excluded matters). 
 87. See, e.g., Dunn v. Att’y Gen., 54 N.E.3d 1, 3 (Mass. 2016) (assessing certification of ballot questions 
regarding treatment of farm animals); Hensley v. Att’y Gen., 53 N.E.3d 639, 643 (Mass. 2016) (reconsidering 
certification of marijuana legalization ballot question); Gray v. Att’y Gen., 52 N.E.3d 1065, 1066 (Mass. 2016) 
(reviewing certification of ballot question seeking change in statewide school curriculum). 
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unrelated provision creating a preferential dispensary licensing system.88  In 
another case, a low-income resident and farmer—backed indirectly by 
agricultural interest groups—unsuccessfully claimed that an animal welfare 
ballot question involved an unrelated component seeking to mitigate health and 
safety risks associated with certain animal confinement practices.89  Gray v. 
Attorney General90 involved the only successful relatedness requirement claim, 
in which a group supported by current and former education commissioners 
and the Massachusetts Business Alliance for Education challenged the 
certification of a ballot question proposing that Massachusetts abandon the 
national Common Core State Standards (Common Core).91  The SJC 
determined that the proposal, which received both support and opposition from 
parents and educators across the state, contained “two separate public policy 
issues” because it sought to change the statewide curriculum and required 
annual dissemination of materials from the previous year’s standardized tests.92  
Gray is only the third case in which the SJC has held a certified initiative 
petition contained provisions not sufficiently related.93  Of note, the appellants 

 

 88. See Hensley, 53 N.E.3d at 646-47 (finding initiative petition easily satisfied relatedness requirement); 
see also John Scheft, BELLOTTI L. GROUP:  ATT’Y PROFILES, https://www.bellottilaw.com/john-scheft.html 
[https://perma.cc/HZR3-ZDMW] (profiling John Scheft, counsel for those challenging certification).  
Nevertheless, the SJC did hold that the title and summaries prepared by the Attorney General were misleading 
and required amending.  See Hensley, 53 N.E.3d at 657.  
 89. See Dunn, 54 N.E.3d at 5-8 (finding provisions all related to preventing animal cruelty); see also 
Joshua Miller, Opponents Call Cage-Free Egg Ballot Question Rotten, BOS. GLOBE (Apr. 28, 2016), 
https://www.bostonglobe.com/metro/2016/04/28/opponents-call-cage-free-egg-ballot-question-rotten/rsdN5P94 
IiN7Jx5mKw00XL/story.html[https://perma.cc/429K-ZMCA] (reporting on proponents, opponents, and 
respective arguments on animal cruelty ballot initiative).  A former Nebraska Attorney General whose website 
claims expertise in protecting livestock producers against animal rights groups, and who once likened welfare 
recipients to raccoons, represented the low-income plaintiff challenging the law.  See Miller, supra. 
 90. 52 N.E.3d 1065 (Mass. 2016). 
 91. Id. at 1074 (concluding initiative failed related subjects test); see Eric Moskowitz, Common Core 
Supporters Win Key Victory with SJC Ruling, BOS. GLOBE (July 1, 2016), https://www.bostonglobe.com/metro/ 
2016/07/01/sjc-bars-ballot-question-common-core/DtezGsFzsxD1aVaaByPxOO/story.html [https://perma.cc/U 
M4P-HWQ8] (reporting reasoning of court and response to decision in Gray case). 
 92. See Gray, 52 N.E.3d at 1073 (concluding value of Common Core and transparency in standardized 
testing two independent issues).  The National Governors Association developed Common Core, and the 
federal government has encouraged states to adopt it by giving preferential treatment to adopting states when 
awarding education grants.  See Jeremy C. Fox, Grass-Roots Bid to Scrap Common Core Faces Tough Fight, 
BOS. GLOBE (Apr. 19, 2016), https://www.bostonglobe.com/metro/2016/04/19/grassroots-bid-scrap-common-
core-from-mass-schools-faces-challenges/oLaIEepC5Z1GuYYrQbEDHN/story.html [https://perma.cc/Q77G-
372F] (reporting history of Common Core).  Critics argue that the uniform, national standards constitute 
government overreach, require counterintuitive teaching methods, and delay development of vocabulary and 
critical thinking skills.  See id.  The grants have already been distributed under President Obama’s “Race to the 
Top” program, and it is unlikely they can be rescinded from a state if it discontinues the use of the standards.  
See Alyson Klein, Fact Check:  Can a State Lose Federal Funds for Ditching Common Core?, EDUC. WEEK 

(June 19, 2014), https://blogs.edweek.org/edweek/campaign-k-12/2014/06/fact_checking_jindal_did_arne_.htm 
l [https://perma.cc/V6Y6-9Q8G] (addressing Louisiana Governor’s claim of federal overreach and coercion). 
 93. See Gray, 52 N.E.3d at 1071-74 (articulating relatedness requirement and discussing two previous 
“unrelated” ballot questions certified); see also Carney v. Att’y Gen., 850 N.E.2d 521, 532 (Mass. 2006) 
(holding provisions modifying criminal penalty for animal abuse and dismantling dog racing industry 
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in Gray were represented by the law firm Foley Hoag—where former 
Massachusetts Attorney General Martha Coakley has been a partner since May 
2015.94 

The SJC has articulated the relatedness requirement in a number of vague 
and fluid ways.95   On the one hand, the relatedness requirement is not to be 

 

construed so narrowly as to frustrate the ability of voters to use the popular 
initiative as “the people’s process” to bring important matters of concern 
directly to the electorate; [because] the delegates . . . that approved [Article 
XLVIII] did, after all, permit more than one subject to be included in a 
petition.96   

 
On the other hand, “the general subject of an initiative proposal cannot be so 

broad as to render the ‘related subjects’ limitation meaningless.”97  According 
to the SJC, the essential question of the relatedness requirement is:  “Do the 
similarities of an initiative’s provisions dominate what each segment provides 
separately so that the petition is sufficiently coherent to be voted on ‘yes’ or 
‘no’ by the voters?”98  In Gray, the court determined that the petition at issue 
contained unrelated parts because a reasonable voter could approve of 
removing Common Core, while disagreeing with the “greatly increased cost” of 
standardized testing when test questions are published annually.99  The 2016 

 

unrelated); Opinion of the Justices to the House of Representatives, 664 N.E.2d 792, 797 (Mass. 1996) 
(deeming connection between access to veterans’ records and legislative accountability meaningless). 
 94. See Brief of Plaintiffs/Appellants at 35-36, Gray v. Att’y Gen., 52 N.E.3d 1065 (Mass. 2016) (No. 
SJC-12064), 2016 WL 1423891 (listing counsel for appellants); Former Massachusetts Attorney General 
Martha Coakley Joins Foley Hoag, FOLEY HOAG (May 20, 2015), http://www.foleyhoag.com/news-and-
events/news/2015/may/former-massachusetts-attorney-general-martha-coakley-joins-foley-hoag [https://perma. 
cc/GL7G-BKHA] (announcing Coakley’s start date at Foley Hoag and her anticipated practice areas); Our 
People:  Martha Coakley, FOLEY HOAG, http://foleyhoag.com/people/coakley-martha [https://perma.cc/5DKR-
PMFM] (stating Coakley specializes in litigation and government investigations). 
 95. See infra Section III.B (analyzing relatedness requirement case law).  
 96. Abdow v. Att’y Gen., 11 N.E.3d 574, 590 (Mass. 2014) (discussing broad construction of relatedness 
requirement); see also Dunn v. Att’y Gen., 54 N.E.3d 1, 6 (Mass. 2016) (articulating two-part relatedness 
inquiry established in Abdow, five days after deciding Gray); Mazzone v. Att’y. Gen., 736 N.E.2d 358, 370 
(Mass. 2000) (refusing to require initiative to contain “strict internal consistency”); Mass. Teachers Ass’n v. 
Sec’y of the Commonwealth, 424 N.E.2d 469, 476 (Mass. 1981) (requiring sections of petition germane to 
“common purpose” and “general subject”).  
 97. Mass. Teachers Ass’n, 424 N.E.2d at 476 (protecting intent behind relatedness requirement); see 
Carney, 850 N.E.2d at 532-33 (holding provision’s focus on general animal welfare too broad); Opinion of the 
Justices to the House of Representatives, 664 N.E.2d at 797 (finding government accountability too broad of 
subject for initiative). 
 98. Carney, 850 N.E.2d at 528 (noting Attorney General must consider all laws proposed in petition and 
their impact at polls). 
 99. See Gray v. Att’y Gen., 52 N.E.3d 1065, 1073 (Mass. 2016) (holding petition contains “two separate 
public policy issues”). 
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ballot question cases leave future initiative petitioners and litigants with both a 
broad and narrow construction of the relatedness requirement.100 

III.  ANALYSIS 

The Massachusetts Attorney General plays an essential role in the initiative 
and referendum process and is uniquely positioned to combat Article XLVIII’s 
issues—identified by some of the article’s drafters and this Note—and those 
problems that have developed and intensified since the Supreme Court’s 
decision in Citizens United.101  Even though this Note focuses on direct 
democracy in Massachusetts, the issues and recommended solutions are present 
and applicable in other states that allow ballot questions.102  This Note will first 
consider the legislative and regulatory options available to states in the ballot 
question campaign finance realm.103  Then, this Note will address a judicially 
created issue arising from inconsistencies in the case law surrounding the 
relatedness requirement.104  Although Article XLVIII provides the Attorney 
General with the most responsibility over ballot questions, the following 
analysis envisions significant involvement from Massachusetts’s three branches 
of government.105 

A.  Regulation:  Curbing the Influence of Out-of-State Parties 

After Citizens United, any law that attempts to regulate corporate 
expenditures on political communications will be heavily scrutinized, and 
likely deemed an unconstitutional imposition on a corporation’s First 
Amendment rights.106  Nevertheless, Citizens United appears to have left two 
regulatory avenues open:  regulation of foreign individuals and associations, 

 

 100. Compare Dunn, 54 N.E.3d at 6-8 (finding farm practices and sales regulations complement each other 
in furthering common purpose), and Hensley v. Att’y Gen., 53 N.E.3d 639, 647 (Mass. 2016) (finding several 
provisions, taken in aggregate, adequately relate to overall, detailed marijuana legalization plan), with Gray, 52 
N.E.3d at 1070-74 (making no mention of past, broader constructions of requirement or not requiring strict 
internal consistency). 
 101. See supra Section II.B (discussing 1917-1918 Constitutional Convention and concerns raised by 
initiative and referendum opponents); supra Section II.C.2 (describing role of Attorney General in initiative 
and referendum process); supra notes 75-77 and accompanying text (addressing campaign spending increases 
since Citizens United and state’s inability to enforce disclosure laws). 
 102. See supra notes 36-43 and accompanying text (discussing direct democracy in Oregon and states’ 
attempts to regulate ballot initiative campaigns).   
 103. See infra Sections III.A.1-2 (arguing states should enforce existing regulations more stringently and 
restrict out-of-state donations). 

 104. See infra Section III.B (summarizing relatedness requirement principals and takeaways from Gray).  
 105. See infra Part III (discussing possible legislative, judicial, and administrative agency solutions to 
ballot question quandaries).  
 106. See Citizens United v. FEC, 558 U.S. 310, 355-56 (2010) (reasoning people can judge fact from 
fiction if all allowed to speak freely).   
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and disclosure requirements.107  The Citizens United Court did not decide 
whether preventing foreign entities from interfering with domestic elections 
constituted a “compelling interest,” because the statute at issue was not limited 
to foreign corporations.108  Relying on Buckley, the Court approved of the 
disclosure requirements at issue because the burden they place upon speech is 
justified by the government’s interest in informing the public of the source of 
campaign spending.109 

With the parameters created by Citizens United in mind, Massachusetts 
should regulate and limit political expenditures relating to ballot questions that 
are derived from out-of-state entities.110  To begin, the Commonwealth could 
improve the effectiveness of its disclosure requirements by increasing 
enforcement and penalties, and remedying violations before the election 
occurs.111  Moreover, the Commonwealth should take the bold step of limiting 
the amount nonresident individuals and corporations may contribute to 
Massachusetts ballot question campaigns.112 

1.  Increasing Enforcement of Disclosure Requirements 

Section 10 of chapter 55 of the Massachusetts General Laws requires 
disclosure of one’s name and address when donating to a campaign, and 
prohibits political organizations from knowingly receiving funds from 
“disguised” sources.113  Increasing enforcement of this law will require the 
legislature to provide additional funding and the Attorney General to provide 
more support to the Office of Campaign and Political Finance (OCPF), the 
executive branch office responsible for receiving campaign finance reports and 

 

 107. See id. at 362, 371 (declining to address regulation of foreign entities and holding disclosure 
requirements permissible).  The Court determined that any disclosure requirements that incidentally burden free 
speech are justified by the benefits of transparency in campaign funding, and rejected claims that disclosure 
requirements will result in harassment and retaliation against donors.  See id. at 368-71. 
 108. See id. at 362 (reasoning statute still overbroad even if Court assumed compelling interest in limiting 
foreign influence). 
 109. See id. at 366-68 (upholding disclosure provisions against facial challenge and proceeding to consider 
as-applied challenge).  The Court went on to approve of the disclosure provisions as applied to the appellants 
because the internet makes disclosures “rapid and informative,” which significantly improves upon past 
disclosure systems and the electorate’s ability “to make informed decisions and give proper weight to different 
speakers and messages.”  Id. at 370-71. 
 110. See supra note 76 (citing several reports on flood of out-of-state donors supporting ballot question 
campaigns). 
 111. See Cunningham, supra note 76 (calling for further enforcement of chapter 55 of Massachusetts 
General Laws).  Chapter 55’s disclosure regulations also apply to ballot question campaigns.  See id.; see also 
OCPF Press Release, supra note 77 (summarizing post-election agreement on campaign finance regulation 
violations).   
 112. Citizens United v. FEC, 558 U.S. 310, 362 (2010) (declining to decide whether government maintains 
compelling interest in preventing foreign interference in domestic elections).  
 113. See MASS. GEN. LAWS ch. 55, § 10 (2016) (requiring disclosure of principal officers’ name and 
address when trust or association makes donation).  
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initiating investigations of potential violations.114  Additionally, improving the 
effectiveness of disclosure requirements will require increased penalties for 
violations, because the current penalty—up to one year of imprisonment or a 
$1,000 fine—is minor in relation to the amount spent on ballot question 
campaigns, and therefore, unlikely to deter violations.115  Finally, to truly 
achieve the intended benefits and transparency of disclosure, enforcement 
actions will need to be brought and violations will need to be remedied before 
the election, not after, so that voters have the information they need to make 
informed decisions before election day.116 

2.  Limiting Out-of-State Donations and Expenditures 

The Court in Citizens United did not decide whether preventing foreign 
parties from influencing domestic political processes constituted a compelling 
interest.117  Nevertheless, this Note argues that limiting foreign influence over 
domestic political processes is a substantial interest that justifies limited 
infringements on First Amendment rights.118  Such limited infringements are 
justified because initiatives and referendums are unique democratic processes 
directly tied to lawmaking, giving the state a substantial interest in ensuring 
that the results of these elections reflect the interests of the citizenry they 
directly impact, as opposed to the interests of distant corporations only subject 
to these laws tangentially and at will.119  Further, preventing foreign 
interference is comparable to other “compelling” interests that have previously 

 

 114. See id. § 3 (requiring Attorney General to bring enforcement action within two months of receiving 
OCPF file); Feathers, supra note 18 (quoting professional advocates acknowledging agencies do not have 
capacity to enforce laws in timely manner); see also Ballot Question Committee Reports, supra note 75 
(providing citizens with financial information from political action committee disclosures received). 
 115. See id. § 10 (providing penalty for violating disclosure requirements); see also Agency Actions, supra 
note 75 (listing three successful enforcement actions in previous ten years, two resulting in prison time); Ballot 
Question Committee Reports, supra note 75 (breaking down amount spent by question and per committee).  For 
instance, theoretically, the Horse Racing Jobs and Education Committee could have been fined $400,000 for 
the 400 advertisements run during the campaign season that failed to disclose certain information.  See OCPF 
Press Release, supra note 77.  Nevertheless, the OCPF agreed to a civil forfeiture of $125,000 from the 
committee.  See id.  
 116. See OCPF Press Release, supra note 77 (announcing disposition and remedies two months after 
election); see also Cunningham, supra note 76 (reporting potential disclosure violations and their harmful 
effects on democracy).  The committee under investigation amended their filings six days before the election, 
but only after they had run 400 advertisements with inadequate disclosures.  See OCPF Press Release, supra 
note 77. 
 117. See Citizens United, 558 U.S. at 362 (finding statute overbroad even if, assuming arguendo, interest in 
limiting foreign interference compelling). 
 118. See infra text accompanying notes 119-127 (supporting contention that foreign influence improper 
and justifiably limited in ballot question context).   
 119. See, e.g., Citizens United v. FEC, 558 U.S. 310, 445 (2010) (Stevens, J., concurring in part and 
dissenting in part) (suggesting record showing “undermin[ing] [of] democratic process[]” could have changed 
Bellotti outcome); Buckley v. Valeo, 424 U.S. 1, 29 (1976) (per curiam) (describing $1,000 contribution limit’s 
“limited effect upon First Amendment freedoms”); United States v. UAW-CIO, 352 U.S. 567, 576-77 (1957) 
(describing view espoused by some in Congress of money’s “evil” influence over politics). 
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justified intrusions on corporate and individual rights, such as preserving 
citizens’ faith in the electoral process and preventing quid pro quo 
corruption.120  Citizens United did not refute the importance of these interests; 
however, the Court specified that only actual or apparent quid pro quo 
corruption threatens democracy, and mere influence over a politician does not 
rise to that level.121   

Applying this understanding of quid pro quo corruption, the Citizens United 
Court reasoned that independent expenditures do not create a direct link 
between financier and politician and, therefore, cannot result in the type of 
severe corruption campaign contributions can.122  Nevertheless, this Note 
argues that, in the ballot question context, the distinction between independent 
expenditures and campaign contributions is irrelevant for multiple reasons.123  
First, not only does funding heighten the possibility of influencing the outcome 
of an election, it directly influences a voter’s perception and understanding of 
the issues.124  Second, because of the important role signature-gathering plays 
in the initiation of a ballot petition and the efficacy of paid signature-gatherers, 
strong funding can undermine the signature requirement and popular 
opposition, and may ultimately determine whether an initiative petition makes 
it to the ballot.125  Third, at the litigation stage, the amount raised by both 

 

 120. See Buckley, 424 U.S. at 26-29 (agreeing preventing corruption, and appearance of corruption, 
“weighty interests” justifying narrowly drawn First Amendment imposition).  On this subject, the U.S. 
Supreme Court once wrote:  “Preserving the integrity of the electoral process, preventing corruption, and 
‘sustain[ing] the active, alert responsibility of the individual citizen in a democracy for the wise conduct of 
government’ are interests of the highest importance.”  First Nat’l Bank v. Bellotti, 435 U.S. 765, 788-89 (1978) 
(alteration in original) (quoting United States v. Automobile Workers, 352 U.S. 567, 575 (1957)); see also 
Citizens United, 558 U.S. at 446 (Stevens, J., concurring in part and dissenting in part) (claiming Austin’s only 
First Amendment doctrinal shift was dissent’s failure to appreciate anticorruption interests).   
 121. See Citizens United, 558 U.S. at 359-60 (explaining difference between contribution limits, which 
may cause quid pro quo corruption, and independent expenditures).  Campaign contributions go directly to the 
candidate’s campaign, creating a greater likelihood of quid pro quo corruption, whereas independent 
expenditures fund a political message that may align with a candidate’s views and win the speaker the 
candidate’s favor.  See id. 
 122. See Citizens United, 558 U.S. at 359 (conceding preventing quid pro quo arrangements important and 
justifies limitation on direct campaign donations).  The Court defined quid pro quo arrangements and 
corruption as “dollars for political favors.”  See id. (quoting FEC v. Nat’l Conservative Political Action Comm., 
470 U.S. 480, 497 (1985)).  Surprisingly, but not unreasonably, the Court acknowledged the mere possibility of 
“influence over or access to elected officials” based upon campaign donations is not quid pro quo corruption 
and does not undermine the electorate’s faith in democracy.   See id.   
 123. See infra text accompanying notes 124-127 (listing reasons distinction between expenditures and 
contributions irrelevant in ballot question context).   
 124. See Citizens United, 558 U.S. at 443-46 (Stevens, J., concurring in part and dissenting in part) 
(acknowledging prevention of candidate corruption not justification enough for referendum regulations).  
Nevertheless, Justice Stevens pointed out that the regulation at issue in Bellotti was invalidated because it was 
clear viewpoint discrimination, and that the case left open the possibility of upholding a similar regulation if the 
record indicated that corporate advocacy is undermining the democratic process.  See id. 
 125. See supra Section II.A (discussing Oregon’s experience with regulating ballot question fundraising); 
see also Cunningham, supra note 76 (suggesting certain petitions would not have made ballot without initial 
funding and paid signature-gatherers). 
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proponents and opponents of a ballot question appears to have an effect on the 
outcome of challenges to the petition’s certification.126  Finally, legislation that 
benefits foreign entities is a corruption and misapplication of the legislature’s 
lawmaking power—which is coextensive with the people’s legislative 
authority—because laws may only be passed that serve “the good and welfare 
of th[e] commonwealth . . . and of the subjects of the same.”127   

B.  The Relatedness Requirement Today 

Campaign finance regulations aside, ballot question requirements and 
standards should be clear and consistent.128  This Note now attempts to review 
and clarify relatedness requirement case law for future petitioners and litigants, 
in an effort to promote consistent and reliable application of Article XLVIII’s 
standards.129  If a ballot question is defeated, its failure should flow from honest 
and impassioned debate on the issues presented, not well-funded litigation.130  
For instance, the Gray decision and the SJC’s decertification of the initiative 
petition to end the use of the Common Core curriculum in Massachusetts 
appears to some to represent the state’s education and business establishment’s 
defeat of a grassroots campaign, based upon an amorphous legal standard 
instead of the merits of the petition itself.131   

The drafters of Article XLVIII included the relatedness requirement to 
prevent pressuring citizens to vote for a measure or policy that they do not 
agree with because it is attached to one they do agree with, also known as 
logrolling.132  The SJC is mindful not to construe the relatedness requirement 
“so narrowly as to frustrate the ability of voters to use the popular initiative as 
‘the people’s process’ to bring important matters of concern directly to the 

 

 126. Compare supra notes 88-89 and accompanying text (discussing unsuccessful challenges to ballot 
question certifications), with supra notes 91-94 and accompanying text (discussing successful certification 
challenge supported by business alliance and prominent law firm).  These cases indicate that the success or 
failure of litigants in ballot question certification cases depends on the quality of the representation they obtain.  
See supra notes 87-94 and accompanying text.   
 127. See MASS. CONST. pt. II, ch. I, § I, art. IV (describing purposes for which legislature may make laws); 
MASS. CONST. amend. art. XLVIII, pt. II, § 2 (extending limitations on legislative power of legislature to ballot 
initiatives).  
 128. Contra supra note 100 and accompanying text (lamenting ambiguity in relatedness requirement 
following 2016 ballot question certification cases). 

 129. See infra text accompanying notes 130-144 (analyzing relatedness requirement and how Attorney 
General should assess petition).   
 130. See supra notes 88-94 and accompanying text (discussing outcomes and representation in 2016 ballot 
question certification cases); see also Moskowitz, supra note 91 (reporting petitioner’s sentiments following 
SJC decision and parties involved in suit).  

 131. See Moskowitz, supra note 91 (quoting devastated initiative petitioners, following SJC certification 
reversal, on feeling silenced by “big money”); see also supra notes 96-97, 100 and accompanying text 
(discussing various approaches to amorphous relatedness requirement standard).  
 132. See Carney v. Att’y Gen., 850 N.E.2d 521, 524 (Mass. 2006) (distinguishing controversial 
dismantling of industry from “insignificant and non-controversial” amendment to existing criminal law).  
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electorate.”133  Nevertheless, the relatedness requirement requires a “proposal 
[not] be so broad as to render the . . . limitation meaningless,” and all 
provisions of the petition to be “germane to a general subject.”134  The SJC 
approaches the relatedness requirement by considering what each aspect of the 
proposal achieves and determining whether there is a common purpose 
amongst its components.135  The essential question the SJC poses is:  “Do the 
similarities of an initiative’s provisions dominate what each segment provides 
separately so that the petition is sufficiently coherent to be voted on ‘yes’ or 
‘no’ by the voters?”136 

Gray adds to relatedness requirement jurisprudence an emphasis on Article 
XLVIII’s use of the term “mutually dependent.”137  Indicative of this 
dependence, according to the SJC, is the stated purpose of each section; for 
example, requiring annual publication of test scores would “better inform[] 
educators about the assessment tests,” and was unrelated to the goal of 
curriculum reform.138  Additionally, Gray reminds us that the petition must be 
considered on the operational, not the conceptual, level.139  For instance, the 
Gray court determined that, at the operational level, the proposal at hand joined 
a policy of rejecting a certain curriculum with a policy of increasing 
transparency in standardized testing at “a greatly increased cost,” even though 
at the conceptual level all the provisions pertained to curriculum overhaul”140 

An analysis of the Gray decision clarifies two relatedness requirement 
factors that initiative petitioners and the Attorney General should take note of:  
Related provisions depend on one another to collectively serve a greater 
purpose, and the stated purpose of a provision matters.141  More importantly, 
the Gray opinion highlights the fact that petitions will have certain practical, or 
 

 133. See Abdow v. Att’y Gen., 11 N.E.3d 574, 589-90 (Mass. 2014) (remembering amendment’s drafters 
did allow for more than one subject per petition).  
 134. See Mass. Teachers Ass’n v. Sec’y of the Commonwealth, 424 N.E.2d 469, 476 (Mass. 1981) (noting 
other states have strict one subject limitation on ballot questions, unlike Massachusetts).  
 135. See id. at 477 (determining all parts of proposal “directly or indirectly” related). 
 136. Carney, 850 N.E.2d at 528 (stressing importance of viewing proposal in aggregate, like citizen voting 
on ballot).  
 137. See Gray v. Att’y Gen., 52 N.E.3d 1065, 1073 (Mass. 2016) (concluding education board’s 
obligations in final section not dependent on obligations in first three sections).  The SJC explained that, 
regardless of the curriculum implemented, the commissioner would be required to continually release the 
previous year’s standardized test questions.  See id.   
 138. See id. at 1072-73 (inferring purpose unrelated because provision’s stated goal of increasing 
transparency in standardized testing).   
 139. See id. at 1070-71, 1073 (emphasizing Carney’s use of terms “unified statement of public policy” and 
“operational relatedness”).  
 140. Id. at 1072-73 (labeling transparency goal costly and controversial, especially to voters opposed to 
Common Core).  At oral arguments, the Attorney General acknowledged the significant costs of annual 
publication of test questions.  See id. at 1072.   
 141. See supra notes 137-138 and accompanying text (referring to first two reasons SJC held provisions 
unrelated).  The SJC focused on the fact that, regardless of the curriculum ultimately implemented, passage of 
the initiative would result in permanent annual publication of the state’s standardized test questions.  See Gray, 
52 N.E.3d at 1073.   
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operational, effects that the Attorney General can take official notice of, and if 
these effects could reasonably prevent a voter from voting “yes” or “no” on the 
entire petition, the Attorney General may refuse to certify the initiative 
petition.142  The SJC appears to suggest that the Attorney General has more 
discretion than he or she has previously exercised when certifying ballot 
questions.143  This Note suggests that the SJC indicated that the Attorney 
General may refuse to certify more ballot questions so long as the reasoning for 
such refusal is based upon a matter of which she can take official notice.144  For 
a matter to be officially noticeable, it merely need be a fact a court could take 
judicial notice of—meaning within common knowledge or verifiable through 
reference to a source of established reliability—or a matter within the agency’s 
area of expertise.145  This Note does not suggest that the Attorney General must 
conduct more factfinding; rather, it suggests that the SJC is encouraging the 
Attorney General to take official notice of a ballot question’s inevitable effects 
and refuse certification if those effects are not dependent on, and absolutely 
necessary to, the underlying purpose of the petition.146 

IV.  CONCLUSION 

The Attorney General already has many essential responsibilities in the 
initiative and referendum process that must be fulfilled quickly.  The objective 
of this Note is not to complicate them further.  Rather, the foregoing is intended 
to aid the Attorney General in certifying initiative petitions, and to suggest two 
ways the state could alleviate some of the Attorney General’s burden, all in an 
effort to prevent initiatives and referendums from overtaking ballots.  Ballot 
questions are intended to be a legislative last resort, not another tool for special 
interests to commandeer the lawmaking power. 

To preserve the integrity of direct democracy in Massachusetts, the state 
legislature should pass legislation restricting the ability of out-of-state 

 

 142. See supra text accompanying note 140 (referring to SJC’s emphasis on continuing and significant 
expense of releasing test questions annually); see also Yankee Atomic Elec. Co. v. Sec’y of the 
Commonwealth, 525 N.E.2d 369, 374 (Mass. 1988) (outlining extent of Attorney General factfinding required 
before certification). 
 143. See Gray v. Att’y Gen., 52 N.E.3d 1065, 1072 (Mass. 2016)  (noting concession at oral argument that 
provision would cause significant increase in annual education expenses).  The SJC appeared to be contrasting 
this concession at oral argument with the Attorney General’s decision to certify the ballot question, even 
though a voter could reasonably agree with one proposition but not the other.  See id.  
 144. See, e.g., id. at 1073 (expressing concern for voter placed in difficult position of voting once for two 
dissimilar subjects); Carney v. Att’y Gen., 850 N.E.2d 521, 528 (Mass. 2006) (stressing “stringent formal 
limitations” and their importance to protecting integrity of initiative process); Yankee Atomic Elec. Co., 525 
N.E.2d at 374 (summarizing Attorney General must consider facts implied by language of petition and 
officially noticeable facts).  

 145. See Yankee Atomic Elec. Co., 525 N.E.2d at 374 n.7 (defining official notice); see also Bostwick v. 
Hurstel, 304 N.E.2d 186, 192 n.3 (Mass. 1973) (defining judicial notice).  
 146. See supra notes 143-145 (reviewing holding and reasoning in Gray and interpreting relevance going 
forward). 
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corporations and parties to influence ballot question campaigns.  The Supreme 
Court has not addressed state governments’ power to limit foreign corporate 
expenditures on domestic elections.  Moreover, the Court has also never been 
confronted with a record indicating corporations are overwhelming a state’s 
electoral processes.  If such overwhelming influence is not readily apparent, it 
soon will be.  It is time to present the Court with an opportunity to rule upon 
the validity of a regulation that responds to overwhelming corporate influence 
over, and foreign interference with, the “people’s process.” 

If the courts prevent such regulation, the executive branch should safeguard 
the ballot question process through the OCPF.  At best, increased enforcement 
of disclosure requirements will lessen the ballooning “war chests” of ballot 
question political action committees, softening the undermining effects of paid 
signature-gatherers, and deterring special interests from imposing their will on 
the Massachusetts initiative process. If increased enforcement diminishes 
fundraising, it will most likely decrease the number of initiative petitions that 
make it to the ballot, since a decrease in funding would likely reduce the 
number of paid signature-gatherers involved.  If nothing else, increasing 
disclosure requirement enforcement will better inform voters, an important 
cornerstone of our democratic system. 

Finally, the courts can play a role in improving the initiative and referendum 
process in Massachusetts by providing the Attorney General and initiative 
petitioners with a clear articulation and consistent application of the relatedness 
requirement.  If the SJC reads Article XLVIII to require the Attorney General 
to thoroughly consider the practical effects and costs of an initiative petition, it 
should explicitly say so.  If the provisions of an initiative petition need be only 
germane to a general subject, the SJC should consistently apply that standard.  
Nevertheless, the central tenet of any initiative and referendum reform measure 
must be that the people—not foreign corporations, the judiciary, or the 
legislature—resolve the important issues of public policy decided at the ballot 
box. 
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