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I.  INTRODUCTION 

 At a time when artificial intelligence is becoming ever more real, we 
would do well to remember the jobs that natural intelligence still needs to do in 
legal work.1  Choosing is one of those jobs.  This Article highlights the central 
role choice plays in legal work, explores opportunities to better support 
effective decision making in legal practice, and considers ways to better teach 
choice making in legal education.2  This Article is meant as a practical 
contribution to the existing academic literature about choice in lawyering work. 

 About fifteen years ago—after a diverse career in practice, 
management, teaching, consulting, and software development—I began a 

 

 *   Marc Lauritsen, marc@capstonepractice.com, is a Massachusetts lawyer and educator.  This Article 
was catalyzed by participation in a symposium organized by the Suffolk University Law Review in Boston, 
Massachusetts in 2016.  Mr. Lauritsen is the author of The Lawyer’s Guide to Working Smarter with 
Knowledge Tools, and is President of Capstone Practice Systems and of Legal Systematics.  He is a Fellow of 
the College of Law Practice Management, and is the past co-chair of the American Bar Association’s 
eLawyering Task Force. 
 1.  See Chris Weller, The World’s First Artificially Intelligent Lawyer Was Just Hired at a Law Firm, 
BUS. INSIDER (May 16, 2016), http://www.businessinsider.com/the-worlds-first-artificially-intelligent-lawyer-
gets-hired-2016-5 [https://perma.cc/NZT8-M826] (introducing world’s first artificially intelligent lawyer).  But 
see Marc Lauritsen, Marketing Real Lawyers in the Age of AI, L. PRAC. MAG., Feb. 2017, at 52-53, http://www. 
mazdigital.com/webreader/46464?page=52 (describing history of artificial intelligence in legal world and why 
human lawyers have an edge). 
 2.  See Linda L. Berger, How Embedded Knowledge Structures Affect Judicial Decision Making:  A 
Rhetorical Analysis of Metaphor, Narrative, and Imagination in Child Custody Disputes, 18 S. CAL. INTERDISC. 
L.J. 259, 265 (2009) (discussing notion of choice in lawyering and judging); Gary L. Blasi, What Lawyers 
Know:  Lawyering Expertise, Cognitive Science, and the Functions of Theory, 45 J. LEGAL EDUC. 313, 317 
(1995) (elaborating on lawyers’ abilities to consider wider range of legal knowledge); Donald C. Langevoort, 
Behavioral Theories of Judgment and Decision Making in Legal Scholarship:  A Literature Review, 51 VAND.  
L.  REV. 1499, 1506-08 (1998) (describing legal scholars’ increased focus on decision-making research); 
Marjorie Anne McDiarmid, Lawyer Decision Making:  The Problem of Prediction, 1992 WIS. L. REV. 1847, 
1848-49 (1992) (examining importance of lawyers’ decision making by isolating “three prediction 
methodologies” aimed at assisting lawyers); Dan Simon, A Third View of the Black Box:  Cognitive Coherence 
in Legal Decision Making, 71 U. CHI. L. REV. 511, 512-13 (2004) (noting new psychological approach of 
“coherence-based reasoning”); Mark Spiegel, Lawyering and Client Decisionmaking:  Informed Consent and 
the Legal Profession, 128 U. PA. L. REV. 41, 49-50 (1979) (comparing and contrasting informed consent 
between patient/doctor and client/lawyer relationships); Ian Weinstein, Don’t Believe Everything You Think:  
Cognitive Bias in Legal Decision Making, 9 CLINICAL L. REV. 783, 787-88 (2003) (detailing development of 
cognitive bias and decision making and its impact on lawyers’ client service). 
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journey of deep engagement with the theory and practice of choice.  I invented 
an online system for collaborative deliberation through interactive 
visualization, and founded a company to commercialize it.  Additionally, I 
created a law school course on decision making and choice management, have 
begun to offer workshops in that area, and am working on a book tentatively 
entitled, Choosing Well:  A Guide for Lawyers.  Yet, I am still an enthusiastic 
beginner who recognizes his decisional amateurism.  Poor decision making is 
one of the biggest problems lawyers face professionally and that we all face as 
a society.3  The situation is eminently improvable. 

II.  CHOICES, CHOICES EVERYWHERE 

 It is hardly news that decisions make up a large part of what lawyers 
and other professionals do—choices are everywhere.4  Choice pervades the 
lives of lawyers.5  They face professional decisions in serving clients and 
practical decisions in running their businesses.  The choices may deal with case 
strategy, office technology, staffing, or marketing.  They can involve individual 
or group decision-makers.  People are constantly buying or selling something.  
For some, choices are painful chores, and to others they are welcome 
opportunities.  Either way, it is challenging to be good at making choices. 

 Legal professionals constantly decide what positions to take and what 
advice to give.6  They engage in triage when deciding what cases to file.  There 
are choices about where to file, what witnesses to call, and what arguments to 
make.  On the business side of a law practice, there are endless operational 
decisions, such as what software or hardware to acquire and deploy, which 
vendors or consultants to engage, and who should be hired, promoted, or fired.7  
Legal work is broader than work done by lawyers and judges.  
Paraprofessionals and people with no legal training often work on legal 
matters.8  One can be very experienced in legal work without being a lawyer.  
Conversely, lawyers can be inexperienced and clumsy. 

 

 3.  See Jack Zenger & Joseph Folkman, 9 Habits That Lead to Terrible Decisions, HARV. BUS. REV. 
(Sept. 1, 2014), https://hbr.org/2014/09/9-habits-that-lead-to-terrible-decisions [https://perma.cc/PT9L-9ZPN] 
(reporting survey results of nine factors accounting for poor societal decision making). 
 4.  See David H. Jonassen, Designing for Decisionmaking, 60 EDUC. TECH. RES. & DEV. 341, 341 (2012) 
(outlining large and small decisions professionals make constantly). 
 5.  See Catherine Gage O’Grady, Behavioral Legal Ethics, Decision Making, and the New Attorney’s 
Unique Professional Perspective, 15 NEV. L.J. 671, 672 (2015) (recognizing critical nature of decision making 
skills for lawyers). 
 6.  See Alexander Scherr, Lawyers and Decisions:  A Model of Practical Judgment, 47 VILL. L. REV. 
161, 163 (2002) (noting “[l]awyering is decision-making in phases”). 
 7.  See generally Practice/Case Management Software Comparison Chart for Solo/Small Firm, A.B.A., 
https://perma.cc/WYZ5-E9S2 (last updated Nov. 2016) (demonstrating types of case management software 
available for use in small solo firms). 
 8.  See Therese A. Cannon, The Ethics of Working with Legal Assistants, 19 NO. 1 GPSOLO 20 (2002) 
(emphasizing essential role paralegals play in law practices). 
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 Clients and self-helpers choose among alternative ways to deal with 
legal problems and opportunities.9  In business, these individuals also face such 
decisions as what entity type to assume for a new company, what personnel to 
hire, fire, promote, and demote, and whether to treat staff members as 
employees or independent contractors.  Compliance and risk management 
issues pose frequent decisions.10  Moreover, disputes require negotiation and 
settlement.  When counsel is needed or wanted, businesses must choose the 
lawyers and law firms who can best represent their interests.  In every legal 
context there are a myriad of choices.11 

III.  A FIELD GUIDE 

 The word “choice” is used in a wide variety of ways.12  It can refer to 
the presence or possibility of options, describe the selection process itself, or 
simply name the thing selected in such a process.  In this Article, the word 
“choice” is used predominantly in the process sense, not the option or result 
sense.  Professionals and amateurs use field guides to help identify wildlife and 
other natural things, like birds, butterflies, trees, and minerals.13  Human 
choices come in many varieties, most of which do not have established names, 
let alone precise scientific designations.  Nevertheless, it is useful to pay 
attention to the ways in which choices differ.  What follows is an informal 
guide to the features that distinguish one kind of choice from another. 

A.  Is It a Choice, or Something Else? 

 The first question is whether the thing you are considering is really a 
choice or something else.  We humans engage in all kinds of physical and 
mental activities.  We work and we play.  Some mental activity involves 
solving problems, and decision making is often the manner by which we solve 
such problems. 

 

 9.  See generally LEGALZOOM, https://www.legalzoom.com (last visited Apr. 18, 2017) [https://perma.cc 
/RXP9-6GNP]  (providing fast online legal services and documents); ROCKET LAWYER, https://www.rocket 
lawyer.com (last visited Apr. 18, 2017) [https://perma.cc/2URU-WVHA] (helping clients with legal business 
needs, including offering legal advice and document production). 
 10.  See A-J Secrist, The Link Between Risk Management and Compliance, LEXOLOGY (Oct. 30, 2013), 
http://www.lexology.com/library/detail.aspx?g=0f4cec83-ffdf-41c2-92ac-7567bd09401f [https://perma.cc/7S3 
S-GQ6X] (exploring different risk and compliance decisions necessary in business). 
 11.  See infra Appendix A (enumerating list of choices individuals face in legal context). 
 12.  See Choice, MERRIAM-WEBSTER, https://www.merriam-webster.com/dictionary/choice (last visited 
Apr. 18, 2017) [https://perma.cc/5GHC-WB87] (listing six different uses of word “choice”). 
 13.  See International Field Guides, U. LIBR. U. ILL. URBANA-CHAMPAIGN, www.library.illinois.edu/ 
bix/fieldguides/index.html (last modified Jan. 14, 2017) [https://perma.cc/5SPE-J8T8] (defining field books in 
terms of tools for identifying wildlife and other natural objects).  A field book is generally designed to be 
brought into the “field” or local area where such objects exist to help distinguish between similar objects.  See 
id.  Field guides are often designed to help users distinguish animals and plants that may be similar in 
appearance but are not necessarily closely related.  See id. 
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 A decision is a special kind of problem that presents a reasonably 
defined set of issues and circumstances.14  A decision usually requires coming 
to a particular conclusion.  It can involve determining what to do, and how, 
when, and where to do it.  A choice, however, is a special kind of decision 
requiring one to select from a group of discrete options.15  Choosing means 
deciding which.  Appendix B includes a diagram that illustrates how choice 
making relates to decision making and problem solving more generally.16 

B.  Varieties of Decisional Experience 

 While it can be exquisitely difficult to make some choices, it may seem 
simple to describe them.  Yet even a seemingly simple choice, when described 
in detail, can be an intricate psychosocial phenomenon.17  From a 
computational standpoint, choices are complex data structures with dynamic 
behavior.  Choices have many parameters, and can involve multiple people in 
different roles with common and conflicting interests. 

 Choice making consists of many moving parts.  The options include 
when someone is choosing, the factors that differentiate them, and the 
evaluative perspectives people bring to the process.  The following sections 
address the common ways in which choices differ.  Imagine being an observer:  
What questions would you want to ask and answer in order to describe a given 
choice? 

1.  Context and Circumstances 

 Is this an actual choice, or a fictional, an imaginary, or a hypothetical 
one?  Maybe the choice is one that is not being made, but needs to be or could 
be made.  Some questions here only apply to actual choices, but answers can be 
imagined for nonfactual ones.  Is this a specific choice, by particular people in a 
distinct time and place, or a kind of choice?  Is it a “one-off” choice, or a policy 
decision that will be followed broadly going forward?  Is the choice the “main 
event,” or just part of a bigger process? 

2.  When 

 Choices are often extended processes in time—like a play, movie, 
project, or war.  Most of these questions can have different answers at different 

 

 14.  See Jonassen, supra note 4, at 343 (defining decision making).  Decision making involves “selection 
of one or more beneficial or satisying options from a larger set of options.”  Id. 
 15.  See id. (distinguishing choices from other kinds of decisions). 
 16.  See infra Appendix B. 
 17.  See Arnaldo Oliveira, A Discussion of Rational and Psychological Decision-Making Theories and 
Models:  The Search for a Cultural-Ethical Decision-Making Model, 12 ELECTRONIC J. BUS. ETHICS AND ORG. 
STUD. 12, 12 (2007), http://ejbo.jyu.fi/pdf/ejbo_vol12_no2_pages_12-17.pdf [https:perma.cc/XF2J-LUFE] 
(articulating integration of human thought, reactions to outside world, and choice dilemma in decision making). 
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points in the life of a choice.  Is the choice one that has happened, is happening, 
or is expected to happen?  What parts of the choice process are in the past, 
present, or future?  Has it started?  Has it ended?  How long did the choice last, 
has it lasted, or is it expected to last?  How urgent is the choice?  Is there a 
deadline?  How much does it matter when the choice is made? 

3.  What 

 What is the choice about?  What kind of thing is being chosen?  What 
category do the options fall into?  Is it for business, organizational, personal, or 
family purposes?  What is at stake?  What is the potential value difference 
between the most and least optimal outcome?  Can that difference be sized or 
given a magnitude?  Is the impact likely to be long-term or short-term?  Is it 
“mission critical”?  How reversible is the choice, once made?  Is there an 
“undo” option? 

4. Why 

 Why is the choice being made?  What goals and purposes are being 
pursued?  Is it a goal to set a precedent or make an example?  Is it a voluntary 
or a forced choice?  Does someone have to make it?  What happens if a 
decision is not made?  Does someone need to be accountable to someone else, 
get someone’s approval, or document his or her decision?  Is there a need to 
explain or justify the decision? 

5.  The Options 

 What are the options among which a choice is being made?  How big is 
the set of available options?  Is the goal to make a single selection or are 
several possible?  Should they be ranked? 

6.  The Factors 

 What aspects of the choice make a difference that someone cares about?  
What considerations are being taken into account?  How many are in play?  Are 
there any dispositive considerations that might rule an option in or out without 
regard to how well it fares given other considerations? 

7.  Who 

 What interests are implicated, and whose interests are they?  Who will 
be impacted by the result?  Who cares about the result or would care if they 
knew about the choice?  What is the scope of impact?  Are the interests in 
conflict?  Does this decision impact other decisions?  How?  On whose behalf 
is the choice being made?  Who’s the decision for?  Who are the “impactees”?  
Among the participants, what is the cast of characters, and how many people 
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are in the various roles?18 
 For every decision, there are multiple roles that individuals can play in 

the process.  First, deciders are those making the decision, and may include 
individual or group decision-makers.  Second, helpers are those who act in an 
advisory or counseling capacity.  Third, influencers are those individuals who 
act as advocates or experts, or wield other types of influence over the decider.  
Lastly, providers, or “choosees,” as opposed to choosers, are those who act as 
the sources or suppliers of the options the decider is choosing from. 

Each of these participants will likely know, think, and care differently.  To 
understand each role, it is helpful to have answers to questions like:  Where and 
when are they engaging in the choice-related activity?  What circumstances are 
they in?  What are they doing?  Deciding?  Critiquing?  Persuading?  Arguing?  
Helping?  What are they aware of?  What do they know or believe that is 
pertinent to the choice?  Are they dealing with their own interests or someone 
else’s?  Are they personally affected?  What are their attitudes and intentions?  
What do they care about?  Why? 

 How important is the overall choice to them?  What is the relative 
importance of the considerations?  How do they assess the options and rank the 
considerations?  Are their views based on evidence and analysis or intuition 
and gut feelings?  Are they truthful with themselves and/or with other 
participants about their views and intentions?  Are they unsure about what 
options and factors they should be considering or about their evaluations or 
preferences?  Are they conflicted? 

 What is their personality, philosophy, or decision style?  Are they 
deliberative or impulsive?  Do they have cultural or gender attitudes about how 
to make decisions?  Are they risk-averse?  Is this a new, familiar, or common 
decision?  How often have they dealt with one of this kind?  Are they a novice 
or expert in the subject matter or process?  Do they perceive the decision as 
difficult?  Are they participating voluntarily?  To what extent are they aware of 
and responsive to the presence, roles, and attitudes of other participants? 

8.  How 

 Is the choice resolvable according to rules, formulas, or algorithms?  
What unknowns and uncertainties are involved?  Is there a particular process or 
method being used?  Are tools in use, or is their use planned?  If more than one 
decider is involved, is there a mechanism for resolving differences?  Can the 
decider act autonomously, or is agreement required?  How much information 
gathering or research could or should be done?  How much work has been 

 

 18.  See Frederick E. Webster, Jr. & Yoram Wind, A General Model for Understanding Organizational 
Buying Behavior, 36 J. MKTG. 12, 14 (1972), https://archive.ama.org/archive/ResourceLibrary/Marketing 
Management/documents/9604142669.pdf [https://perma.cc/N5XC-MGVU] (outlining key players in 
organizational decision-making process when making consumer choices). 
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done?  Who has done what?  In what sequence have things occurred in this 
choice?  How intensively have people participated? 

9.  Status 

 What is the state of play at present?  How, if at all, has the status 
changed at any point?  Are the participants, roles, options, factors, evaluations, 
and preferences settled or in flux? 

10.  Outcome 

 Was a choice made?  Which one?  How did it turn out?  Were the 
results as expected? 

IV.  LEGAL CONTEXTS AND LAWYERING ROLES 

 Law-related choices are not fundamentally dissimilar from other kinds 
of choices.  Some choices, however, do occur in distinctively legal contexts, 
and involve peculiarly legal roles.19  Here are some of those contexts and roles. 

A.  Deciding 

 In any choice context, someone is either making a decision or should be 
making a decision.  Being the decider brings challenges and responsibilities, 
and lawyers often find themselves in that role.  When navigating the course of 
their careers or the operation of their practices, attorneys generally have the 
right and power to make their own choices, although colleagues and other 
parties may exert influence.  Even when doing work for a client, tactical 
decisions are often left to the lawyer despite nominal client autonomy.20 

 Judicial reasoning is a special case in which legal professionals play the 
deciding role.21  Adjudication involves both evaluating factual claims and 
reaching legal conclusions.22  When evaluating factual claims, the decider must 
reconcile competing arguments that may participate in complex networks of 
attack and support relationships.23  The latter generally involve mixtures of 

 

 19.  See Scherr, supra note 6, at 224-25 (detailing diversity of legal roles, and noting commonality of 
decision making in each). 
 20.  See THOMAS L. SHAFFER & ROBERT F. COCHRAN JR., LAWYERS, CLIENTS, AND MORAL 

RESPONSIBILITY 40-44 (2d ed. 2009) (discussing models of attorney-client relationship in moral decision 
making).  Under this approach, the client makes the essential choices regarding goals, but defers to the lawyer 
on decisions about plans.  See id. at 40. 
 21.  See Neil Vidmar, The Psychology of Trial Judging, 20 CURRENT DIRECTIONS PSYCHOL. SCI. 58, 58 
(2011) (describing judges involvement at “front line” of all types of cases). 
 22.  See id. (explaining plethora of decisions judges make throughout course of case). 
 23.  See generally MARC LAURITSEN, CAPSTONE PRACTICE SYS., INC., THE 10TH INT’L CONFERENCE ON 

ARTIFICIAL INTELLIGENCE AND LAW, INTELLIGENT TOOLS FOR MANAGING FACTUAL ARGUMENTS (2005) 
(discussing importance of facts in arguments for decision making). 
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rule-based reasoning and balancing tests.24 
 Much of a lawyer’s work, however, consists of influencing decisions 

made by others. Sometimes such influencing is done in a helpful spirit, while 
other times it can be downright manipulative.  As colleagues and counselors, 
attorneys have the decider’s interests at heart; as advocates and adversaries, 
attorneys have someone else’s interests at heart—such as the client’s or cause’s 
they are representing. 

B.  Counseling 

 Counseling a client or colleague is a special kind of decisional help, and 
when done well, it is different from giving advice.25  An attorney counsels the 
client by helping the client come to a decision that best serves his or her own 
interests.26  The counselor can promote the client’s autonomy by bringing 
attention to relevant considerations, and providing alternative viewpoints.27 

C.  Advocacy 

 Advocacy involves making arguments rather than evaluating them.  
Here, the lawyer’s role is to persuade a decision-maker to come to a decision 
that favors his or her client or a position he or she otherwise espouses.28 

D.  Contracting 

 Contracts can be understood as vehicles for codifying ways that parties 
choose to interact with one another.  Because contracts both enable and 
constrain further choices, contract management is a form of choice 
management.  Negotiation and drafting contracts are integral aspects of 
transactional practice, yet there is significant room for improvement in how 
contracting is carried out.29 

 

 24.  See Marc Lauritsen, On Balance, 23 ARTIFICIAL INTELLIGENCE & L. 23 (2015) (discussing mental 
processes judges follow during adjudication, including balancing judgments). 
 25.  See Jack W. Burtch Jr., The Lawyer As Counselor, 58 VA. L. MAG., Apr. 2010, at 26-28, http://www. 
vsb.org/docs/valawyermagazine/vl0410_counselor.pdf [https://perma.cc/5S4K-XFT3] (describing personal 
experiences in client counseling). 
 26.  See Paul J. Zwier & Dr. Ann B. Hamric, The Ethics of Care and ReImagining the Lawyer/Client 
Relationship, 22 J.  CONTEMP. L. 383, 408 (1996) (considering counseling means of client-centered approach to 
lawyering). 
 27.  See id. at 411 (noting counseling requires giving clients “reasonable options and alternatives,” and to 
predict consequences of each). 
 28.  See Scherr, supra note 6, at 224 (describing role of decision making in advocacy).  “In ‘advocacy,’ 
the lawyer persuades third parties towards decisions on competing claims, neutrals with public authority to 
enforce finality.”  Id. 
 29.  See id. (noting role of decision making in “transactional planning”).  “In ‘transactional planning,’ the 
lawyer anticipates future conditions, behaviors and decisions; finality occurs not with initiation of the plan, but 
rather when the actors carry out (or reject) the plan’s requirements, in effect, deferred decision-making 
responsive to future events.”  Id. 
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E.  Negotiation and Dispute Resolution 

 As with contracting, negotiation and dispute resolution involve multiple 
deciders with competing interests whose decisions need to be synchronized.  
The lawyer’s job is to understand the issues at stake, the interests and 
perspectives of the various parties, and the ways in which his or her advocacy 
and counseling can lead to optimal outcomes for the person or position they 
represent.30 

V.  METHODS 

 Choices can quickly become messy and confusing.  It is alarming how 
suboptimal most of our decision processes are.  Those who follow popular 
psychology or behavioral economics have seen endless studies that demonstrate 
all the cognitive errors, emotional distractions, and other foibles to which 
humans are prone.  We are “predictably irrational,” especially when we are 
“thinking fast and slow,” or “stumbling on happiness.”31 

 This scenario may sound familiar—you are part of a group of busy 
people who find themselves having to make a decision.  Which version of 
Microsoft Office should we buy?  Which practice management system should 
we purchase to replace the legacy one that no one can figure out how to 
maintain?  Which document assembly platform makes most sense for us?  
Should we stick with our current backup solution, or migrate to one now being 
trumpeted as superior? 

 I have witnessed a lot of selection processes at law firms, legal 
departments, educational institutions, startups, and nonprofits.  Unsystematic is 
usually one of the nicer things you can call them.32  Often participants are 
distracted or unprepared.  They make compromises just to get through the 
process.  When different business disciplines are involved, conversations sound 
like the Tower of Babel.  Methods seem reinvented for each decision, and are 
resisted by some participants.  Many of us bring shockingly little mastery to 
such a common activity.  On sober reflection most people—even lawyers—
acknowledge that decisions they have been part of could have been made 

 

 30.  See Marc Lauritsen, Transform Your Contracting Playbook Into a Negotiation Game Changer, 
IACCM (May 25, 2016), http://journal.iaccm.com/contracting-excellence-journal/iaccm-member-articles/turn-
your-contracting-playbook-into-a-negotiation-game-changer [https://perma.cc/RD3Y-QAJ4] (describing ways 
interactive intelligence and new software can improve one’s negotiating and contracting). 
 31.  See generally DAN ARIELY, PREDICTABLY IRRATIONAL:  THE HIDDEN FORCES THAT SHAPE OUR 

DECISIONS (2008) (discussing methodology in how humans make decisions); DANIEL GILBERT, STUMBLING ON 

HAPPINESS (2006) (describing happiness and how it shapes thoughts and decisions); DANIEL KAHNEMAN, 
THINKING, FAST AND SLOW (2011) (outlining effect of thoughts on choices). 
 32.  See Bahador Bahrami et al., What Failure in Collective Decision-Making Tells Us About 
Metacognition, 367 PHIL. TRANSACTIONS ROYAL SOC’Y B 1350, 1351 (2012), http://rstb.royalsocietypublishing 
.org/content/royptb/367/1594/1350.full.pdf [https://perma.cc/V3NV-AJLG] (citing studies confirming 
phenomenon of collective failures of group decision making). 
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better.  They realize what a minefield the process of choosing can be.  Yet few 
of us make a concerted effort to avoid these pitfalls. We tend not think about 
choice in general as a process around which we can hone skills, and to which 
we can bring specialized tools. 

VI.  TOOLS 

 Recent technology initiatives have supplied power tools for a variety of 
tasks widely found in legal work, including communication, gathering 
information, managing events and deadlines, and preparing documents.33  One 
legal task that has thus far received little explicit technological attention is 
decision making.  Clients and their advocates face myriad choices in nearly 
every legal matter, and they continuously confront vexing decisions about 
technologies, policies, and other organizational issues.34  Even though we are 
surrounded by technology, people make relatively little use of it for decision 
making. 

 For many decisions, there is a wealth of data and opinions regarding the 
options.  Unfortunately, we lack good tools to help us sort, filter, and balance 
these considerations.35  As a result, people often evaluate their options in an ad 
hoc fashion, and neglect important information.  This can lead to decision 
making based on outdated or incorrect information, as well as a 
misunderstanding of the competing views and perspectives of fellow decision-
makers, advisers, and would-be solution providers.36  Gathering information 
about options is easy; the challenge is what to do with that information. 

Technologies now prominent in the legal workplace do not directly address 
this challenge.  Databases are great for gathering, storing, searching, finding, 
and retrieving information.  They are not limited to utilizing numbers and text, 
but can also include rich media such as images, sounds, and video.  Databases 
can yield powerful statistics and reports. 
 

 33.  See Benjamin H. Barton, Some Early Thoughts on Liability Standards for Online Providers of Legal 
Services, 44 HOFSTRA L. REV. 541, 542 (2015) (noting recent evolution and effect of technology initiatives in 
legal industry); Marc Lauritsen, Delivering Legal Services with Computer-Based Practice Systems, 23 

CLEARINGHOUSE REV. 1532, 1538 (1990) (illustrating application of information technology to nonprofit legal 
services practice);  Ronald W. Staudt, All the Wild Possibilities:  Technology That Attacks Barriers to Access to 
Justice, 42 LOY. L.A. L. REV. 1117, 1141-45 (2009) (describing potential benefits of technology use in 
improving access to justice for low-income individuals). 
 34.  Marc Lauristen, A Decision Space for Legal Service Delivery, HARV. J.L. & TECH. 1 (Feb. 2013), 
http://jolt.law.harvard.edu/assets/misc/Lauritsen-DecisionSpace.pdf [https://perma.cc/8WHY-Z5L2] (framing 
immense need for tools to help aid in decision making). 
 35.  See generally REID HASTIE & ROBYN M. DAWES, RATIONAL CHOICE IN AN UNCERTAIN WORLD:  THE 

PYSCHOLOGY OF JUDGMENT AND DECISION MAKING (2d ed. 2010) (addressing nonrational influences on 
human decision making). 
 36.  See PAUL BREST & LINDA HAMILTON KRIEGER, PROBLEM SOLVING, DECISION MAKING, AND 

PROFESSIONAL JUDGMENT:  A GUIDE FOR LAWYERS AND POLICYMAKERS 249 (2010) (noting role of “self-
serving bias” for experienced attorneys).  See generally JONAH LEHRER, HOW WE DECIDE (2009) (providing 
examples of decision making in various environments). 
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 Document assembly applications are great for creating customized 
documents and forms based on answers to artificially intelligent questionnaires 
and checklists.37  They can supply individualized guidance along the way.38  
Expert systems are great for rule-based reasoning, using proven techniques of 
backward and forward “chaining.”39  They allow developers to encode 
nonprocedural, “declarative” knowledge.  Expert systems can also supply 
another form of individualized guidance by providing useful explanations of 
their questions and inferences.  The above systems, however, lack the ability to 
help people make choices effectively.  This is because choices involve 
competing values and perspectives.  They are not algorithmic, and therefore, 
one cannot look up or compute the answer. 

VII.  A NEW APPROACH 

 There is a conceptualization and notation well-suited for capturing 
many of these nuances.  This organizing framework helps disentangle 
commonly confused aspects of decision making, such as evaluations, factor 
weights, scores, requirements, preferences, features, and factors.  This 
framework lets attorneys manage all relevant considerations independently.  It 
supports all the stakeholders—not just choosers, but “choosees,” helpers, and 
other would-be influencers.  It supports the full life cycle of choice—option 
and factor discovery, assessment, weighting, tradeoff balancing, viewpoint 
comparison, and creative ideation.  It accommodates a wide range of 
information types and sources by integrating facts and opinions, and supplying 
a variety of comparative assessment approaches. 

 An ideal system based on this framework would be simple enough for 
mainstream use, yet powerful enough to address the underlying complexities.  
This would require a comprehensive and integrated solution with no arbitrary 
limits.  Key elements include interactive visualization with collaborative and 
social aspects.  An intelligent system would get smarter through use, social 
production, and machine learning.  One such undertaking along these lines 
involved thousands of hours of analysis, research, conversation, and design.40  
It builds on the notion of “choiceboxes” within which key aspects of decisions 
can be expressed. 

 

 37.  See James E. Cabral et al., Using Technology to Enhance Access to Justice, 26 HARV. J.L. & TECH. 
241, 258 (2012) (describing document assembly applications’ value in preparing legal documents for pro se 
litigants); see also Barton, supra note 33, at 546 (considering access to printable, noninteractive legal forms 
most fundamental Internet legal service available). 
 38.  See Barton, supra note 33, at 547-48 (noting interactive legal forms constitute “next level of 
sophistication” in online legal services). 
 39.  See id. at 551 (discussing computer programs’ ability to research and synthesize legal findings to 
address nuanced legal issues). 
 40.  See CHOICEBOXER, https://www.choiceboxer.com/pages/what (last visited Apr. 18, 2017) [https:// 
perma.cc/9JWC-8CNM] (introducing current prototype available to “help[] people make important decisions”). 
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 There are three main requirements for such a system.  First, the system 
requires intelligent tools for describing and exploring the choices being faced.  
In addition, the system needs rich content that can be expressed in and drawn 
from those choices.  Finally, such a system depends on the vibrant communities 
of people who use it, whether alone or together.  Interactive visualizations that 
offer configurable views and alternative “skins” and interfaces are key to the 
method, as they support transparency as to the rationale.  The system would 
support two complementary modes of collaboration.  The first is the 
collaboration directly within “boxes” via collaboratively annotatable choices, 
either asynchronously or in real time.  The second collaboration occurs 
indirectly through emergent “choice spaces” and knowledge bases.  The latter 
form of collaboration can enlist multiple levels of community, from close 
friends, family, and advisers to broader contacts and social networks, as well as 
the full community of users. 

 A smart application can dynamically render boxes as elements and 
views change, compute scores, totals, ranks, and differentiating powers, and 
draw attention to key issues.  The latter function may be described as “artificial 
curiosity.”  A learning system can harvest knowledge from deliberative 
behavior, circulate and refine that knowledge in subsequent choice sessions, 
and continuously improve its interfaces in response to usage. 

 Key themes include decisional autonomy, rationale transparency, 
noninvasiveness, and nonmanipulation.  Choiceboxes can serve as “personal 
requests for proposals” for customers to engage in “vendor relationship 
management.”41   

 Several conferences on priorities for funding innovation in legal aid 
programs recently used this system effectively.  In 2017, the Massachusetts 
Justice for All Project, overseen by the Supreme Judicial Court and the Access 
to Justice Commission, is utilizing this system. 

 Approaches like choiceboxing can help organizations choose trading 
partners, negotiate agreements, and resolve disputes.  Each of these contexts 
involves alternatives and presents competing tradeoffs and evaluative 
perspectives.  Tools that leverage interactive visualization and social 
production to enable collaborative deliberation may be conspicuous in next-
generation business ecosystems.42  The idea of representing choices as 
intangible devices that can be shared online for collaborative deliberation using 
interactive visualization also has interesting applications in the conflict 
management context.43 
 

 41.  See DOC SEARLS, THE INTENTION ECONOMY:  WHEN CUSTOMERS TAKE CHARGE 163-66 (2012) 
(explaining concept of vendor relationship management and tools). 
 42.  See Lauritsen, supra note 30 (describing how contracting and negotiating could improve through new 
technologies). 
 43.  See generally Marc Lauritsen, ‘Boxing’ Choices for Better Dispute Resolution, 1 INT’L. J. ONLINE 

DISP. RESOL. 70 (2014) (discussing methods leveraging technology to help make decisions). 
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VIII.  TOWARD A COLLABORATIVE DECISION SPACE 

 Many would benefit from using online systems for sorting options and 
managing the processes by which people rate and rank them.  A unified online 
resource, a “decision space,” could be fielded to support a wide range of 
decisions in contexts such as nonprofit legal service delivery.44  Ideally, web-
based collaborative deliberation tools would leverage interactive modeling and 
social production techniques to help indviduals make choices.45  This approach 
would shift the decision-making process from pencil and paper, or spreadsheet 
and email, to a dynamic system that supports collaboration among decision-
makers and helpers.46  Such a decision space would assist individuals and 
organizations in taking relevant factors into account throughout the process to 
make optimal decisions.47 

 By providing a medium through which people facing common choices 
can organize their thinking and tap into the codified know-how of others who 
have faced similar choices, a decision space would make decision processes 
less error prone and more satisfying and efficient.  Consequently, individuals 
could more quickly remediate oversights and misunderstandings, or avoid them 
altogether.  A useful analogy is LawHelp Interactive, where document 
preparation processes have been systematized into shareable and reusable 
templates, dramatically reducing the amount of work needed to prepare specific 
results, and making key knowledge more widely available.48  There are similar 
possibilities for decision making improvements where interactive models of 
relevant considerations for categories can be built, shared, and replicated.  
Moreover, going beyond the “vicious cycle” of document assembly template 
collections, an appropriately engineered decision space could provide choice-
support facilities that grow more robust as more users opt into the system. 

IX.  PRACTICAL ADVICE 

 Earlier this decade, I developed twelve mantras about choice in the 
context of law office technology.49  Most of the mantras apply to any 
decision—whether one is selecting a new printer, or the most compelling 
argument to advance in an appellate brief.  Two of these mantras can serve as 
fruitful starting points when facing a decision.  First, one should be mindful 

 

 44.  Lauritsen, supra note 34, at 1 (describing ideal web tool to improve decision making process). 
 45.  Id. 
 46.  Id. 
 47.  Id. 
 48.  See Fill Out Legal Forms Faster, LAWHELP INTERACTIVE, https://lawhelpinteractive.org (last visited 
Apr. 18, 2017) [http://perma.cc/V6WD-2GGM] (explaining usage and benefits of LawHelp Interactive 
website). 
 49.  See generally Marc Lauritsen, Twelve Mantras for Making Smart Legal Technology Decisions, 
TECHNOLAWYER (Mar. 29, 2011) (on file with author). 
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when facing a choice.  It is important to think not only about what the choice is, 
but also the process being used to make that choice.  Second, one should 
recognize that a choice is a project.  Approaching the choice through this lens 
can improve the chances of an optimal outcome.  The following sections 
summarize other practical recommendations. 

A.  Acknowledge Your Fallibility 

 If you think that you are a good decision-maker, you are probably 
overconfident.  Like forgetfulness, human overconfidence is widespread.  
Moreover, it is a common misconception that being “decisive” makes one a 
good decision-maker.  We make mistakes all the time.  Psychologists have 
identified dozens of decisional fallacies that beguile us.50  For example, there is 
the “confirmation bias,” a common phenomenon where once an individual 
develops a hypothesis, he or she will resist contradicting evidence.51  
Additionally, there is the concept of the “‘availability-cascade’ heuristic” where 
a person will give disproportionate weight to aspects of a situation that spring 
easily to mind.52  “Anchoring” occurs when one latches onto mentioned 
quantities, even if irrelevant.53  Finally, individuals practice “framing,” where 
they react differently when the same choice is presented in terms of avoiding a 
loss rather than realizing a gain.54 

 An important step, therefore, is to recognize how easy the world makes 
it to choose poorly.55  Acknowledge your fallibility.  Be on guard.  Adopt a 
humble interior even if you feel the need to project a confident exterior.  As 
Richard Feynman once said, “the most important thing is to not fool yourself.  
And you’re the easiest person to fool.”56 

 

 50.  See generally Thomas Gilovich & Dale Griffin, Introduction to HEURISTICS AND BIASES:  THE 

PSYCHOLOGY OF INTUITIVE JUDGMENT 1 (Thomas Gilovich et al. eds., 2002) (providing overview of judgments 
and decision making assessed through data and various scenarios). 
 51.  See Douglas N. Frenkel & James H. Stark, Improving Lawyers’ Judgment:  Is Mediation Training 
De-Biasing?, 21 HARV. NEGOT. L. REV. 1, 13 (2015) (considering confirmation bias an “occupational hazard” 
for attorneys). 
 52.  See O’Grady, supra note 5, at 677 (emphasizing how ethical lapses can result from situational 
pressures and lawyers’ psychological vulnerability). 
 53.  See Amos Tversky & Daniel Kahneman, Judgement Under Uncertainty:  Heuristics and Biases, 185 
SCI. 1124, 1128 (1974), http://psiexp.ss.uci.edu/research/teaching/Tversky_Kahneman_1974.pdf [https://perma. 
cc/ZY6P-65AP] (noting “anchoring” involves bias towards “initial values” in decision making). 
 54.  See JENNIFER K. ROBBENNOLT & JEAN R. STERNLIGHT, PSYCHOLOGY FOR LAWYERS:  
UNDERSTANDING THE HUMAN FACTORS IN NEGOTIATION, LITIGATION, AND DECISION MAKING 88-89 (2012) 
(discussing people’s tendency to evaluate options based on presentation rather than substance). 
 55.  See Jean R. Sternlight & Jennifer K. Robbennolt, Psychology and Effective Lawyering: Insights for 
Legal Educators, 64 J. LEGAL EDUC. 365, 370-71 (2015) (recognizing attorneys better serve clients when they 
understand how psychological fallacies affect clients’ decision making). 
 56.  Marc Lauritsen, Choosing to Choose Well, ATT’Y WORK (Apr. 14, 2015), https://www.attorneyat 
work.com/decision-making-skills-choosing-choose-well [https://perma.cc/WG8G-YWEL]. 
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B.  Know What You’re Dealing With 

 Different kinds of decisions require different approaches.  To choose 
well, you need to cultivate situational awareness by identifying and 
characterizing the choice at issue.  It is necessary to determine the choice’s 
basic parameters.  One way of successfully doing so is by outlining the cast of 
characters.  There will be one or more deciders, and often helpers and other 
would-be influencers.  What role are you playing?  Chooser?  Counselor?  
Advocate? 

 From there, you should assess the moving parts—the possible outcomes 
and the factors that differentiate them, as well as the evaluative perspectives 
that others bring to the table.  Varieties of decisional experience abound.  Make 
a habit of characterizing each choice. 

C.  Get Out of Your Head 

 Evolution did not equip humans with a particularly robust mental 
apparatus for balancing multiple factors at a given time.  Accordingly, it is 
unnatural for people to make reason-based choices in nontrivial cases.57  
Civilization, fortunately, supplies some artificial aids.  For example, simply 
standing back and reflecting on a decision can improve it.  Further, expressing 
the decision in an external medium, such as a yellow pad or a whiteboard, can 
expose unspoken considerations and trigger key insights.58  Some also find 
Microsoft Word tables and Microsoft Excel spreadsheets helpful for keeping 
track of the contending factors and tradeoffs. 

 Another way to get out of your head is to enlist the help of an outsider.  
Consider engaging a choice facilitator, someone who is a neutral party to your 
decision.  You have choices about how to make choices.  Choose wisely. 

X.  A COURSE ON LEGAL DECISION MAKING 

 What are the implications of these ideas for legal education?  What 
opportunities do they present?  Many have argued that law schools need to go 
beyond doctrine, policy, and basic skills in their curricula, and pay particular 
attention to the specialized activities of client counseling and problem-
solving.59  One key theme for me is this:  what does excellence in legal decision 

 

 57.  See A John Maule, Can Computers Help Overcome Limitations in Human Decision Making?, 26 

INT’L J. HUM.-COMPUTER INTERACTION 108, 109 (2010), http://www.bcs.org/upload/pdf/ewic_ndm09_key 
note2.pdf [https://perma.cc/ND9V-7U8A] (discussing mental processing limitations preventing humans from 
making rational decisions). 
 58.  See David Kirsh, Thinking with External Representations, 25 AI & SOC’Y 441, 442 (Feb. 10. 2010), 
http://link.springer.com/article/10.1007/s00146-010-0272-8 [https://perma.cc/TF55-PBSB] (explaining power 
of external representations in improving cognitive abilities). 
 59.  See Paul Brest, The Responsibility of Law Schools:  Educating Lawyers As Counselors and Problem 
Solvers, 58 L. & CONTEMP. PROBS. 5, 5-7 (1995) (advocating for incorporation of practical skills development 
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making look like? 
 For the last several years, I have been teaching a course at Suffolk 

University Law School entitled, Decision Making and Choice Management.60  
In addition to the typical reading and media-viewing assignments, the course 
involves a lot of interactive discussions and collaborative exploration.  Students 
also spend time making software applications, a process that exposes them to 
some aspects of legal knowledge engineering.  Given the typical variety of 
skills and backgrounds in the class, there is always a degree of peer instruction 
as well.  Surveys at the beginning and end of the course help students 
benchmark and track progress as to their interests, attitudes, skills, and 
knowledge. 

 The key requirement of this course is to make something that does 
useful legal work—like a software application that assists someone with a 
nontrivial legal decision.  That requires analyzing, designing, planning, and 
managing a project.  One underlying notion is that students can learn to think 
like lawyers by teaching machines to think like lawyers.61 

  We also invite several practicing lawyers and scholars as guest 
speakers.  The last several classes include presentations of student projects.  
Student reactions to this class and its predecessor course, Lawyering in an Age 
of Smart Machines, have generally been enthusiastically positive.  Some of the 
feedback includes:  “the only course in law school so far that I have thoroughly 
enjoyed”; “definitely one of my favorite classes”; “the course exceeded my 
expectations”; “I no longer feel like technology is something that I cannot 
learn”; “this course was exactly what I was looking for”; and “every law 
student should take the class.” 

XI.  CONCLUSION 

 Choices are everywhere in law.  It matters how they are made.  
Sometimes lives and fortunes hang in the balance.  Yet many law-related 
decisions are not made with much more care and attention than any other 
decision.  We can do better.  This improvement starts with awareness and 
recognition, and continues with better tools and methods.  As the profession 
advances, law schools have a responsibility to incorporate this subject into the 
existing curricula.  The quality of our lives is shaped by the quality of our 

 

into law school curricula); see also HON. RANDALL T. SHEPARD ET. AL., AM. BAR ASS’N, REPORT AND 

RECOMMENDATIONS:  TASK FORCE ON THE FUTURE OF LEGAL EDUCATION 1, 26  (Jan. 2014), http://www.ameri 
canbar.org/content/dam/aba/administrative/professional_responsibility/report_and_recommendations_of_aba_t
ask_force.authcheckdam.pdf [https://perma.cc/9F6N-CUP7] (noting recent graduate feedback reflects 
insufficient development of practical lawyering skills in law school). 
 60.  See infra Appendix C (reproducing course syllabus). 
 61.  See Stanford Law School, FutureLaw 2014:  Rebuilding Legal Education, YOUTUBE (May 7, 2014), 
https://www.youtube.com/watch?v=C01legdVziA&feature=youtu.be&t=27m14s (discussing role of software 
building in legal education). 
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choices and those of the people around us.  Choose to choose well, and to help 
others do the same.62 

 
 
 
 
 
 

 

 62.  See Marc Lauritsen, As They May Choose, MEDIUM (Jul. 1, 2016), https://medium.com/@Marc 
Lauritsen01/as-they-may-choose-d399d8fd526a#.4xtvij633 [https://perma.cc/PN8W-QEUC] (discussing 
decision making in buying and selling context). 
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APPENDIX A 

A recent law school class quickly compiled an illustrative list of the choices 
individuals face in the legal context: 

• client selection; 
• case acceptance; 
• case settlement; 
• priority of casework; 
• legal research tools; 
• fee arrangements; 
• size of pro bono practice; 
• choice of defendant(s); 
• venue; 
• client representation; 
• methodology of choosing a lawyer; 
• use of LegalZoom; 
• software to use, for example:  internal portals, document assembly, 

calendaring, billing, and case management; 
• precedent to follow; 
• juror selection; 
• mediator selection; 
• jury or bench trial; 
• amount of damages to claim; 
• causes of action or theories in a complaint; 
• defenses to assert; 
• attorney recruitment; 
• retention, promotion, firing, discipline; 
• independent contractor selection; 
• decisions about outsourcing; 
• types of relief; 
• grounds for appeal; 
• evidence to present; 
• sequence of evidence presentation; 
• witnesses to testify, and order of testimony; 
• questions to ask on direct and cross-examination; 
• trial attire; 
• objections; 
• defendant’s release on his or her recognizance, or bail; 
• sentencing; 
• plea agreements; 
• whether to cross-examine a witness; 
• intellectual property protection; 
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• where to seek a patent; 
• firm marketing strategies; 
• practice location; 
• phone arrangements; 
• referral relationships; 
• taxes; 
• firm name; 
• choice of entity; 
• resources for legal help and information; 
• self-representation; 
• payment arrangement; 
• document preservation, and; 
• litigation strategy. 
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APPENDIX C 

Excerpts from Course Syllabus: Law-2046 Decision Making and Choice 
Management, Suffolk U. L. School  
 

Course Description 

 Effective decision making is a key competency of any professional; 
indeed, any human.  The quality of lawyers’ and clients’ lives depends in large 
part on the choices they make and cause others to make.  This course will 
review the many aspects of legal work that involve making decisions and 
influencing the decisions of others, such as client counseling, dispute 
resolution, adjudication, advocacy, document drafting, and negotiation.  We’ll 
consider both decisions under uncertainty and choices that require tradeoffs 
among competing considerations and perspectives. 

 A special focus will be on how modern information technology can help 
(or hinder) effective decision making, both by individuals and groups.  We’ll 
explore how the data, knowledge, and processes at play in decisions can and 
should be formalized.  Students will build software applications that assist 
professionals or laypersons with law-related decisions.  No programming 
experience or other technical background is required. 

 This is a three-credit course.  In addition to weekly classes, students are 
expected to spend an average of eight hours a week preparing for discussion 
and working on projects. 

Learning Objectives and Methods 

A.  What Students Learn 

•  What methods and technologies are being used by lawyers and others 
to assist with decision making; 

•  What aspects of law-related decision making can and should be 
assisted by machines; 

•  How to build a software application that helps someone with a law-
related decision; 

•  How to model the knowledge and reasoning involved in law-related 
decisions; 

•  What new forms of service delivery are made possible by decision-
support technologies, and; 

•  What career paths are available for technologically savvy lawyers. 

B.  Why These Subjects and Skills Are Important 

• Effectiveness in making and influencing decisions is a key 
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competency of legal professionals; 
• Intelligent legal machines will be one of the dominant developments 

in 21st century law; 
• By seeking to understand how law-related choices can be supported by 

software applications, you will gain new insights into the nature of 
lawyering; 

• By discovering your level of interest and proficiency in developing 
applications, you may broaden your career aspirations; 

• By having an enhanced understanding of decision making you will be 
a more effective and marketable professional; 

• You will understand how legal technology can be applied for a more 
profitable and satisfying practice; 

• By understanding more about the nature of software and its 
development, you will sharpen awareness of the substantive legal 
issues presented in transactions and litigation involving them, and; 

• By building useful applications you can help expand access to justice. 

Grading 

 Students are evaluated in the following areas: 
• Preparation for and participation in class discussions (25%); 
• Quality and timely completion of written assignments (25%); and 
• Quality of project analysis, design, and implementation (50%). 

  
 Attendance and punctuality are basic requirements for an effective 
discussion—and project-based course, so the frequency and quality of 
contribution to discussions is assessed and reflected in grades.  I measure class 
participation based on the following criteria:  arriving on time; paying attention 
to presentations and discussions; respectfully listening when others are 
speaking; making thoughtful contributions; and being fully engaged in learning 
without texting, checking email, or participating in other digital distractions. 
 

Week Topics  
1 Introductions, course overview 

2 The world of choice 
3 Tools and techniques (Introduction to tools 

such as A2J Author, HotDocs, and QnA 
Markup) 

4 Choiceboxing 
5 
 

Choice management  
Software development project planning 

6 Adjudication 

7 Counseling 
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Week Topics  
8 Persuasion (including cognitive biases) 
9 Negotiation and settlement 
10 Choosing among choice-support tools 
11 Contract drafting and dealmaking 
12 Policy and ethics (E.g., the unauthorized 

practice of law) 
13 The Future  

Technological possibilities, career and 
policy implications. 
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