Social Media and the SEC: The Risk of Violating
Rule 10b-5 on Twitter

Alexander Bloom?
“Am considering taking Tesla private at $420. Funding Secured.”

On August 7, 2018, Elon Musk rattled the investing
community with just fifty-three characters, tweeting: “Am
considering taking Tesla private at $420. Funding secured.”
Musk’s tweet quickly drew the ire of the Securities and Exchange
Commission (SEC) and the United States Justice Department, as
allegations swirled that Musk’s tweet could have been a scheme to

defraud investors.® Following a brief investigation, the SEC sued
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Musk for violating Section 10(b) and Rule 10b-5 of the Securities
Exchange Act of 1934 (Exchange Act)—arguably the most important
section and promulgated rule targeting securities fraud.* But should
it have?

The legislative history of Section 10(b) is barren of any
explicit congressional explanation of intent.> Nevertheless, the
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substantial legislative history of the Exchange Act itself
demonstrates that Section 10(b) and Rule 10b-5 were intended to
shield investors from any misstatement of material facts.® Given
that Congress intended for the Exchange Act to be “flexible and
mobile” in areas such as corporate reporting, presumptively the
SEC—when designing Rule 10b-5—intended for it to have an
expansive reach.” Therefore, the legislature and the SEC wanted

Rule 10b-5 to apply to a variety of disclosure mechanisms, including

® See 15 U.S.C. § 78j(b) (2018) (describing prohibition of
manipulative devices in Section 10(b)); 17 C.F.R. § 240.10b-5
(2018) (promulgating rule to target prohibited behavior under
Section 10(b)). Section 10(b) prohibits the employment of “any
manipulative or deceptive device . . . in contravention of such rules
and regulations as the Commission may prescribe as necessary or
appropriate in the public interest or for the protection of investors.”
15 U.S.C. § 78j(b) (emphasis added); see also Thel, supra note 5, at
385 (explaining Section 10(b) legislative intent found in Exchange
Act debate).

" See MICHAEL E. PARRISH, SECURITIES REGULATION AND THE NEW
DEeAL 5, 124 (1970) (noting need for implementation of Rule 10b-
5).



social media.® Musk’s conduct would thus explicitly fall within the
purview of Rule 10b-5 because his tweets were deceptive, and such

deception harmed Tesla investors.®
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