The lmposition of Sales and Use Taxes on E-Commerce: A
Taxing Dilemma for Statesand Remote Sellers

I. INTRODUCTION

The Internet has greatly influenced business enterprise and the landscape of
the economy." Not only may a burgeoning company establish a physical
storefront, but it may also enter the realm of cyberspace, conducting business
through virtual transactions” Consumers purchase items from the comfort of
their homes, buying everything from books and airline tickets to clothing and
computers’ This new form of dectronic commerce (e-commerce) has become
a staple in both the domestic and international economies.”  Consequently,
businesses and consumers will spend approximately one hundred billion dollars
through e-commerce in 2003.°

The treatment of sales and use taxes in online transactions is an important
issue in e-commerce law.’ A sdller of goods in an intrastate transaction must

1. See eg., AbvisorY ComMmissiOoN ON ELECTRONIC COMMERCE, REPORT TO CONGRESS, & 7 (Apr.
2000), available at http://Amww.ecommercecommission.org (last visited Mar. 1, 2003). The Internet is defined
as “the myriad of computer and telecommunications fadilities, including equipment and operating software,
which comprise the interconnected world-wide network of networks that employ the Transmisson Control
Protocol/Internet Protocol, or any predecessor or successor protocols to such protocol, to communicate
information of al kinds by wire or radio.” Internet Tax Freedom Act, Pub. L. No. 105-277, § 1104(4), 112
Stat. 2681 (1998).

2. See Brian Fagen, Taxation of Electronic Commerce: Avoiding An Inroad Upon Federalism, 49
DRAKE L. Rev. 465, 467 (2001) (observing need of businesses to adgpt to new form of commerce). A
company that conductsits businessin aphysica setting and through physica meansis commonly referred to as
a Main Street retaller, or brick and mortar business. Apvisory CoMMISSION ON ELECTRONIC COMMERCE,
RePORT TO CONGRESS, a 47 (Apr. 2000), available at http://mww.ecommercecommission.org (last visited
Mar. 1, 2003). When abrick and mortar business aso conducts business through electronic meansit is referred
to asaclick and mortar business. Id.

3. Dennis M. Kennedy, Key Legal Concernsin E-Commerce: The Law Comes To The New Frontier, 18
T.M. CooLEY L. Rev. 17, 18 (2001) (outlining mode of purchasing over e-commerce). The form of commerce
encompassing onlineretail sdesisgenerdly referred to as business-to-consumer e-commerce. |d.

4. Id. (explaining impact of e-commerce). Electronic commerce encompasses “any transaction
conducted over the Internet or through Internet access, comprising the sde, lease, license, offer, or ddivery of
property, goods, services, or information, whether or not for consideration, and includes the provison of
Internet access.” Internet Tax Freedom Act, Pub. L. No. 105-277, § 1104(3), 112 Stat. 2681 (1998).

5. Robet M. Wess& Ajay K. Mehrotra, Online Dynamic Pricing: Efficiency, Equity, and the Future of
E-Commerce, 6 VA. JL. & TecH. 11, 14 (2001) (citing various studies).

6. SeediscussoninfraPart V.
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collect asaestax from the buyer and remit the tax to the government.” When a
buyer purchases a good from an out-of-state seller (remote sdller), whether
through mail-order catalogue or e-commerce, the buyer's state imposes a use
tax.” The remote saller must collect and remit the tax provided that it has a
substantial nexus, or physical presence, within the buyer’s state.’

A sdler on e-ccommerce (eretailer) acts as a remote sdller by generating
sdes from buyers outside of its gtate of incorporation and principa place of
business® Thus, an e-retailer may conduct business in fifty states but lack
physica presence in forty-nine states, and will therefore be exempt from
collecting use taxes from out-of-state buyers.™ With thousands of e-retailers
generating hillions of dollars in sdes, the amount of uncollected use taxes is
staggering.? States are eager to recover these lost revenues.™

This Note will explore the issue of sdes and use taxes on e-commerce. Part

7. Timothy A. Hart, Taxing E-Commerce: The Sales and Use Tax Question, 37 TuLsa L.J. 397, 398
(2001) (describing differences between collection of sales taxes and use taxes).

8. Id. Theusetaxisimposed inlieu of the uncollected sdestax. Id.

9. Quill Corp. v. North Dakota, 504 U.S. 298, 311 (1992) (announcing standard for determining
condtitutiondity of state imposition of tax collection duties on remote sdlers).

10. Hart, supra note 7, a 402 (observing eretalers ability to solicit business from any person with
Internet access). Unlike the use of physicd catalogs, e-commerce offers an inexpensive and accessible option
for businesses to market and sdll products. 1d.

11. Id. E-commerce alows a business to exploit use tax laws by sdlling products to buyers in states
where the business has no physicd presence. Seeid. at 401; see also infra notes 65, 66 and accompanying text
(explaining Quill Corp.’s substantid nexug/physica presence requirement). Many of the large retalers,
however, operate online (click and mortar) and have physical storefronts (brick and mortar) in many states.
John E. Sununu, The Taxation of Internet Commerce, 39 HARv. J. oN LEGis. 325, 332 (2002) (observing Wal-
Mart and Barnes & Noble have in mogt states both online operations and physica presence). These large
retailers establish separate online subsidiaries of the parent corporation, thereby enabling the online subsidiary,
lacking physica presence in states where the parent corporation is present, to avoid use tax collection and
remittance obligations. Joseph R. Feehan, Surfing Around the Sales Tax Byte: The Internet Tax Freedom Act,
Sales Tax Jurigdiction and the Role of Congress, 12 AwB. L.J. Sci. & TecH. 619, 625-27 (2002) (noting
strategy alows online subsidiary to avoid tax duties in State A though parent company maintains physica
presence in such state). For example, Wal-Mart maintains a physica presence in dl fifty states, but its online
subsidiary, Wa-Mart.com, is physicaly present in only nine states. Brian Krebs and Jonathan Krim, Big
Sores to Charge Sales Taxes Online: Retailers Agree to Collect for Sates (Feb. 7, 2003) available at
http:/Awwwv.washi ngtonpost.com/ac2/wpdyn?pagename=article& node =A381. Companies with joint Internet
and physical operaions having stores or warehousss in dl fifty states, such as Sears, Roebuck & Co. and
Target Corp, reguire buyers to pay taxes, while smdler companies, such as L.L. Bean, Inc.,, do not. Marilyn
Geewax, Sates Look to Internet for Tax Revewe (Ma. 10 (2003) at
http://mawwv.ecommerceti mes.convperl/story/20958.html .

12.  See Abvisory CoMMmIsSION ON ELECTRONIC COMMERCE, REPORT TO CONGRESS, & 13 (Apr. 2000),
available at http://mww.ecommercecommission.org (last visited Mar. 1, 2003). The Advisory Commission on
Electronic Commerce estimates that tax losses in 2003 resulting from business-to-consumer saes via e
commerce will be approximately $3.5 billion. Id & 18. Two University of Tennessee professors estimate that
the amount of uncollected taxes will be $45 billion by 2006. See Brian Krebs, Sudy Questions Net Sales Tax
Payoff (Mar. 13, 2003), available at http://www.weshingtonpost.com/wp-dyr/articles A21580-
2003Mar13.ntml.  Proponents rely on both figures to bolster their arguments for or againgt e-commerce
texation. 1d.

13. Seeinfra notes 129-33 and accompanying text (discussing state interest in smplifying saes and use
tax system to recover uncollected taxes).
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Il will define sadles and use taxes and explain why gstates aim to require e
retailers to collect use taxes. Part 111 will analyze the relevant condtitutional
issues, specificaly, Quill Corp. v. North Dakota® and its substantial nexus
requirement.”® Part 1V will discuss of the role of Congress in e-commerce
taxation.” Part V will present the arguments of consumers, Main Street
retailers, remote sdllers, and the states™  Finaly, Part VI will present an
argument as to why states should not require remote sellersto collect and remit
use taxes until states smplify the current sales and use tax system.”

1. SALESAND USE TAXES. WHY STATES NEED REMOTE SELLERS

Certain gtate and local governments impose sales taxes on sales or leases of
tangible personal property and certain services” The primary function of the
salestax isto generate revenue for the taxing jurisdiction.” Sales taxes became
widely utilized in response to the Great Depresson, and Mississippi’'s
legislature was the first to impose a sdles tax in 1932.* Today, there are over
7,600 state and local governments out of gpproximately 30,000 jurisdictions
that impose sdes taxes® Each taxing jurisdiction has its own tax code,
containing varying tax rates, definitions and classfications of taxable and
exempt items, and tax compliance procedures, al of which may change
throughout the year.* Unlike the remittance of income taxes, individuals and

14. Seeinfranotes 25-32 and accompanying text (examining salestax compliance procedures).

15. 504 U.S 298 (1992).

16. Id. a 311 (cresting standard for determining authority of states to impose tax collection duties on
remote sl ers).

17. SeediscussoninfraPat V.

18. SeediscussioninfraPart V.

19. SeediscussoninfraPart VI.

20. BrLAck’sLAw DICTIONARY 1471 (7th ed. 1999). The sdestax is usudly calculated as a percentage
of the particular good or service's price. 1d.; see also infra note 23 and accompanying text (noting number of
states thet impose sales taxes).

21. AbvIsORY ComMmiIsSION ON ELECTRONIC COMMERCE, REPORT TO CONGRESS, @ 17 (Apr. 2000),
available at http://www.ecommercecommission.org (last visted Mar. 1, 2003). Sdes and use texes are
important sources of revenue for state and loca governments. See David T. Brown, No Easy Solution in the
Sales Tax on E-Commer ce Debate: Lessons from the Advisory Commission on Electronic Commerce Report to
Congress, 27 J. Corp. L. 117, 120 (2001) (articulating needs of states to generate tax revenue to fund important
public services). Sales and use taxes comprised approximately 25% of al revenues collected by state and local
governmentsin 1999. 1d.

22.  Sununu, supra note 11, at 326 (commenting saes taxes became largest source of revenue & state
level).

23.  AbVISORY ComMISSION ON ELECTRONIC COMMERCE, REPORT TO CONGRESS, @ 17 (Apr. 2000),
available at http://www.ecommercecommission.org (last visited Mar. 1, 2003). Forty-five states out of fifty
impose sdestaxes. 1d. Of these forty-five states, thirty-three permit local jurisdictions to impose sales taxes.
Brown, supra note 21, at 119 (highlighting difficulty for remote sellersto comply with various tex codes).

24.  Abvisory CommissioN oN ELECTRONIC CoMMERCE, REPORT TO CONGRESS, a 17 (Apr. 2000),
available at http://www.ecommercecommission.org (last visited Mar. 1, 2003). Locd jurisdictions within the
same state often have varying tax rates. Brian S. Magterson, Collecting Sales and Use Tax on Electronic
Commerce: E-confusion or E-collection, 79 N.C.L. Rev. 203, 222 (2000) (stressing factors contributing to
complexity of current sales and use tax system).
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entities are not responsible for remitting sales taxes to the government.”
Rather, the sdller bears the administrative burden of calculating, collecting, and
recording the saes tax on each transaction and remitting such taxes to the
appropriate government entity on a periodic basis.®

When a buyer purchases goods from a remote sdller, the buyer's state or
locality imposes a use tax.” States and locdities impose use taxes to
discourage purchases that are not subject to the sales tax.”® These government
entities require remote sellers to collect and remit the use tax, provided that the
remote seller maintains a physical presence within the taxing authority’s
jurisdiction.  When the remote sdller lacks physicad presence and the
government entity cannot require the remote seller to collect and remit the use
tax, purchasing from a remote sdller is not without tax consequences.” The
buyer is required to sdf-impose and forward the tax to the appropriate
government entity.* Thus, when a buyer purchases goods from a remote e-
retailer, he must pay a use tax, regardless of whether the e-retailer maintains
physical presencein the buyer's state.

The crux of the e-commerce taxation problem, however, isthat buyers rarely
comply with use tax lawvs® Compliance is low because most buyers are
unaware of their use tax obligations and pay only on avoluntary basis® States
rarely enforce the use tax against buyers because they lack the financial and
adminigtrative means.®  Taxing authorities have difficulty identifying the
online purchasing activity of buyers, making enforcement of the use tax
adminigtratively impossble® Moreover, a rdiable and efficient auditing

25.  Sununu, supranote 11, at 327 (describing adminigtrative procedure for sales tax collection).

26. ld.; seealso 68 Am. JUR. 2d Salesand Use Tax § 1, a 11 (1993).

27. Hart, supranote 7, at 398 (describing steps contained in use tax compliance); see also Brown, supra
note 21, a 119. Sdesand usetaxes, though complimentary, differ in that asaestax “isatax on the freedom of
purchase,” while ausetax “is atax on the enjoyment of that which was purchased.” McLeod v. JE. Dilworth
Co., 322 U.S. 327, 330 (1944) (comparing sales and use taxes). The use tax is generaly imposed & the same
rete as the sdestax. Hart, supra note 7, at 398. Imposing use taxes therefore dlows government entities to
collect the same amount from a buyer, regardless of whether the buyer purchased the good in an intrestate or
interstate transaction.  See United States v. New Mexico, 455 U.S. 720, 738 (1982) (considering function of
New Mexico use tax).

28. See Nat'l Geogrgphic Soc'y v. Cdifornia Bd. of Equdization, 430 U.S. 551, 555 (1977) (discussing
condtitutiondity of imposing use taxes on remote sdllers). The principa purpose of imposing use taxes is to
prevent buyers from evading salestaxes. Id.

29. Quill Corp. v. North Dakota, 504 U.S. 298, 311 (1992) (enunciating Due Process and Commerce
Clause limitations on state imposition of usetax collection).

30. SeeHart, supranote 7, at 398 (darifying effect nexus determination has on who remits use tx).

31 1d

32. 1d

33. Id. Although mogt individuas maintain income tax records, few track whether their online purchases
generated tax conseguences. Hart, supranote 7, a 398.

34. Sununu, supranote 11, at 327 (detaling inability of statesto collect use taxes from buyers).

35. Masterson, supra note 24, at 205 (summarizing basis for states’ reliance upon remote sdlers).

36. Hart, supranote 7, at 400 (noting futility of state action to enforce use taxes against consumers). See
also Nathanid T. Trdesse & Andrew W. Swain, Pandora’s Box: Emerging Issues in the Taxation of E-
Commerce, (Cyberspace Lawyer) Feb. 2002, at 5 (explaining importance of states to establish nexus with
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system simply would not be cost effective.”

Thus, state and local governments rely amost exclusvely on remote e
retailers to collect the use taxes generated by online transactions™®  With
consumer compliance and enforcement low, taxing authorities consider
collecting use taxes from remote sellers to be the most effective use tax
collection mechanism® Taxing authorities, however, can require a remote
sdler to collect use taxes only when it has a physical presence in the buyer's
gate” Most eretalers have a physica presence in only one dtate, yet the
nature of cyberspace alows them to sdl goods to buyers in al states™
Therefore, most online sales remain untaxed and states lose billions of dollars
in revenue because they cannot require remote sdllers lacking physica presence
to collect and remit use taxes.” The states may blame the Supreme Court case
of Quill Corp. v. North Dakota.®

[1l. QUILL CORP'SPHYSICAL PRESENCE STANDARD

The Remote SHler’ s Congtitutional Shield

The roots of Quill Corp. originated in the 1967 Supreme Court case of Nat'|
Bellas Hess, Inc. v. Dep't of Revenue of [11.* National Bellas Hess (National)
was incorporated in Delaware with its principa place of businessin Missouri.”
The company biannually mailed catalogues to its lllinois customers, but
otherwise had no contact with the state.® The Illinois Department of Revenue

remote sl ers).

37. 1d. Specificaly, the cost of conducting the audits would be grester than the amount of collected use
taxes. 1d. Anauditing system would reguire the government to hire auditors, determine who to audit, ascertain
when and how many purchases were made, apply thetax code, and collect the usetax. 1d. at 401.

38. Masterson, supra note 24, a 205 (underscoring misconception among consumers use taxes are
imposed upon sdllers).

39. 1d. Some gtates, however, have made enforcing use taxes againgt consumers a higher priority. See
Jonathan Bick, Debating the Prospect of E-Commerce Taxation: Article & Policy Commentary: |nplementing
E-Commerce Tax Policy, 13 Harv. JL. & TecH. 597, 607 (2000) (commenting development of e-commerce
provides incentive for states to enforce use tax laws). Michigan and North Carolind's 2000 tax forms, for
example, included questions regarding I nternet purchases from remote sellers. 1d.

40. Quill Corp. v. North Dakota, 504 U.S. 298, 311 (1992) (discussing congtitutiona implications
regarding the imposition of use tax collection and remittance duties on remote sdlers).

41. Seesupranote 11 and accompanying text (describing ability of businesses to circumvent use tax laws
through e-commerce).

42. Seesupra note 12 and accompanying text (stating amount states will lose in uncollected use taxes in
2003).

43.  See Quill Corp., 504 U.S. at 311 (holding states may impose collection and remittance duties on
remote sellers with substantial nexusto buyer’s state).

44. Na'l Belas Hess, Inc. v. Dept. of Revenue of 1lI., 386 U.S. 753 (1967) (providing framework for
andyzing imposition of usetax collection and remittance obligations).

45. Id. a753.

46. Id.

[National] does not maintainin Illinois any office, distribution house, saes house, warehouse, or any
other place of business; it does not have in lllinois any agent, sdesman, canvasser, solicitor or other
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obtained a judgment providing that llinois statutory law required Nationd to
collect and remit use taxes” Nationa chalenged the judgment on
congtitutional  grounds, arguing that the datute violated the Fourteenth
Amendment’ s Due Process Clause and unduly burdened interstate commerce.”
The Supreme Court acknowledged that in certain circumstances a state may
require a remote seller to collect ause tax.” The Court noted, however, that it
had never held a state could impose use tax obligations on a seller whose only
connection with the state is by common carrier or United States mail.”
Referring to Nationa’s Due Process and Commerce Clause claims as “closaly
related,”® the Court enunciated that the Constitution requires a definite link or
minimum connection between a state and the entity it attempts to tax.” The
Court reversed the lllinois judgment, refusing to disregard the “sharp
distinctions’ between situations in which a remote sdler maintains a physical
presence in the buyer’s state and when it does not.> The Court further stressed
that the impediments on interstate commerce resulting from the imposition of

type of representative to sell or take orders, to deliver merchandise, to accept payments, or to service
merchandise it sdls; it does not own any tangible property, red or persond, in lllinois; it has no
telephone ligting in Illinois and it has not advertised its merchandise for sde in newspapers, on
billboards, or by radio or tdlevisonin lllinois.

Dept. of Revenuev. Nat'| Bellas Hess, Inc., 214 N.E.2d 755, 757 (1966).

47. Id. & 756.

48. Nat'l BdlasHess, Inc., 386 U.S. at 756.

49. See Nat'l Bdlas Hess, Inc. v. Dept. of Revenue of Ill., 386 U.S. 753, 757 (1967). The Court
discusses severd cases where it imposed ligbility on aremote seller to collect the use tax. Seeid. In Fdt &
Tarrant Co. v. Gallagher, the Court upheld the state's power to impose use tax collection duties on a remote
sdler where the remote sdller’s sdes were arranged by locd agents in the taxing Sate. Felt & Tarrant Co. v.
Gallagher, 306 U.S. 62, 68 (1939). The Court similarly conduded in a case where a mail order seller
maintained locd retail storesin the taxing state. Nelson v. Sears, Roebuck & Co., 312 U.S. 359, 372 (1941).
In Scripto, Inc. v. Carson, the court upheld Horida' s imposition of use tax collection duties on a Georgia sdller
who had “10 wholesders, jobbers, or ‘salesmen’ conducting continuous local solicitation in Horida and
forwarding the resulting orders from that State to Atlanta for shipment of the ordered goods.” Scripto, Inc. v.
Carson, 362 U.S. 207, 211 (1960).

50. Nat'l Bdlas Hess, Inc., 386 U.S. a 758 (comparing cases where Court did and did not alow
imposition of tax duties).

51. Id. a 756 (andogizing due process and interstate commerce chalenges). The Court explained that
the test for a state€’'s compliance with the Due Process Clause is similar to the test for Commerce Clause
andyss.  Spedificaly, with respect to the Commerce Clause, “[gltate taxation faling on interstate
commerce. . . canonly bejustified as designed to make such commerce bear afair share of the cost of the local
government whose protection it enjoys.” 1d. a 756, citing Freeman v. Hewit, 329 U.S. 249, 253 (1946). For
purposes of the Due Process Clause, the “smple but contralling question is whether the state has given
anything for which it can ask inreturn.” 1d., citing Wisconsin v. J.C. Penney Co., 311 U.S. 435, 444 (1940).

52. Nat'l Bdlas Hess, Inc., 386 U.S. & 756, citing Miller Bros. Co. v. Maryland, 347 U.S. 340, 344-45
(1954). Nat'l Belas Hess required a remote sdller to have retail outlets, solicitors, or property in the taxing
state before the state could impose use tax collection and remittance obligetions. Id. & 758.

53. 1d. The Court found that Nationd Bellas Hess did not have a sufficient enough link with Illinois to
judtify the imposition of use tax collection duties. But seeid. a 761-62 (Fortas, J., dissenting) (arguing that
Nationd’s “large-scale, systemétic, continuous solicitation” of 1llinois customers is a sufficient enough nexus
to impose use tax compliance). Justice Fortas explained thet, in accordance with Commerce Clause andys's,
Nationa Bellas Hess enjoyed the benefits of lllinois “as if it were a retail store or maintained sdesmen
therein.” Nat'| BellasHess, Inc., 386 U.S. a 762.
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use taxes supported the reversal of the lllinois judgment.™

Twenty-five years later in Quill Corp., the Supreme Court revisited the
physical presence issue™ Quill Corporation (Quill) sold one million dollars
worth of merchandise to various clients in North Dakota, but lacked physical
presence in the state® North Dakota imposed use tax obligations on every
person who regularly or systematically solicited consumersin the state.” North
Dakota' s Tax Commissioner filed an action to require Quill to pay use taxes,
which the North Dakota Supreme Court upheld as congtitutional.* Ignoring the
precedent set in Nat'l Bellas Hess, the court reasoned that changes in the
economy warranted the departure of the physical-presence nexus requirement.”
The court instead focused on Quill’s economic presence in North Dakota,
holding that such presence constituted a sufficient nexus to justify imposing use
tax responsibilities on Quill.%

The United States Supreme Court reversed the judgment of the North
Dakota Supreme Court.®* Deviating from Nat'| Bellas Hess, the Court created
separate tests under the andytically distinct Due Process Clause and Commerce
Clause®” Under the Due Process Clause, states may impose use tax duties on
businesses that continuoudy and broadly solicit business within a date,
regardless of physica presence® The Due Process Clause did not prohibit the
state from imposing use tax obligations because Quill directed its attention to

54. Nat'l Belas Hess, Inc. v. Dept. of Revenue of 1lI., 386 U.S. 753, 759 (1967). The Court explained
that if Illinois was entitled to impose use tax collection obligations on Nationa, then every taxing jurisdiction
could do likewise. Id. With the variations in tax rates and exemptions and burdensome record-keeping duties,
such impogtion “could entangle Neationd’s interdate business in a virtud weter of complicated
obligations. . ..” Id. a 759-60.

55.  Quill Corp. v. North Dakota, 504 U.S. 298, 311 (1992).

56. Id.at 301. Quill sold office equipment and supplies to out-of-state customers. 1d. The company was
incorporated in Del aware and maintained offices and warehousesin lllinois, Cdifornia, and Georgia. 1d.

57. 1d. a 302, citing N.D. CenT. CopE § 57-40.2-01(6).

58. See Stae by Heitkamp v. Quill Corp., 470 N.W.2d 203, 216-17, 219 (N.D. 1991).

59. Id. a 208 (observing growth of mail order business from “market niche’ to “goliath”). The court
explained that the mail-order business had exploded since Nat'l Bellas Hess, and noted that the economic,
social, and commercid landscape the case was premised upon no longer existed. Id.

60. Id. at 215 (placing importance on benefits North Dakota provided to Quill). The court conduded that
“the concept of nexus encompasses more than mere physical presence within the state, and that the
determination of nexus should take into congderation al connections between the out-of-state seller and the
dtate, adl benefits and opportunities provided by the state, and should stress economic redlities rather than
artificid benchmarks.” 1d.

61. Quill Corp. v. North Dakota, 504 U.S. 298, 319 (1992)

62. 1d. The Court explained that each clause “reflect[s] different congtitutional concerns’ and tha a
state’'s imposition of use tax collection duties may satisfy the Due Process Clause but till violate the
Commerce Clause. Id. at 305.

63. Id. & 307-08. The Court formulates this rule by adopting the principles developed in the area of
personal jurisdiction, specificdly, in Burger King Corp. v. Rudzewicz, when the Court held that an out-of-state
corporation purposefully availing itself of the benefits of an economic market in the forum state may be subject
to the forum gtat€'s in personam jurisdiction, even if the corporation lacks physica presence in the gate.
Burger King Corp. v. Rudzewicz, 471 U.S. 462, 475 (1985) (enunciaing standard for determining when forum
State may assert pecific jurisdiction over out-of-state defendant).
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North Dakota residents.”

The imposition of use tax obligations, however, must aso satisfy the
Commerce Clause and its substantial nexus requirement.® The Court stressed
that the minimum contacts requirement of the Due Process Clause is not
identical to the substantial nexus requirement of the Commerce Clause, as each
clause is fundamentally different in its purpose® The function of the
Commerce Clause' s substantid nexus requirement is to limit state burdens on
interstate commerce” The Court explained that the substantia nexus
requirement encompassed Nat'| Bellas Hess and its articulation of the physical
presence requirement.” The substantial nexus requirement thereby crestes a
safe harbor for remote sellers with no connection to the buyer’s state.® Thus, a
remote seller such as Quill lacking physical presence in the buyer's date is
exempt from collecting and remitting use taxes.”

Quill Corp.’s treatment of mail-order companies is equaly applicable to

64. Quill Corp., 504 U.S. a 308 (concluding use tax related to benefits Quill received from access to
North Dakota market).

65. Id. a 311 (commenting Commerce Clause bars certain state actions interfering with interstate
commerce). The substantia nexus language is derived from the four-part test under which the Court analyzes a
tax chalenged under the Commerce Clause. The court will sugtain the tax if it “[1] is applied to an activity
with a substantid nexus with the taxing State, [2] is fairly goportioned, [3] does not discriminate against
interstate commerce, [and] [4] is fairly related to the services provided by the State” Complete Auto Transit
Inc. v. Brady, 430 U.S. 274, 279 (1977).

66. Id. at 312 (digtinguishing ams of Due Process Clause and Commerce Clause). The Court explained:
Due process centrally concerns the fundamenta farness of governmenta activity. Thus, a the most
generd leve, the due process nexus analysis requires tha we ask whether an individua's
connections with a Sate are substantid enough to legitimate the State' s exercise of power over him.

We have, therefore, often identified “notice” or “fair warning” as the andyticd touchstone of due
process nexus andysis. In contrest, the Commerce Clause and its nexus requirement are informed
not so much by concerns about fairness for the individual defendant as by structural concerns about
the effect of state regulation on the nationa economy.

Id.

67. Quill Corp. v. North Dakota, 504 U.S. 298, 312 (1992)

68. Id.at 315.

69. Id. Interestingly, the Court in Quill Corp. noted that Congress had the power to disagree with its
holding and was free to decide how and when a state may require aremote seller to collect and remit use taxes.
Id. a 318.

70. Quill Corp., 504 U.S. a 318; see also Scholagtic Book Clubs, Inc. v. State, Dept. of Treasury,
Revenue Div., 567 N.W.2d 692, 694 (Mich. Ct. App. 1997) (finding nexus where remote sdller employed loca
sdesperson to solicit businessin taxing state). Some state courts require the loca sdespersons to be agents or
employees of the remote sdler before finding nexus. See Pledger v. Troll Book Clubs, Inc., 871 S\W.2d 389,
391 (Ark. 1994) (darifying factors court considers in determining agency relaionship); see also Scholagtic
Book Cubs, Inc., 567 N.W.2d at 694 (explaining factors congtituting nexus). A state’s determination of nexus
often depends on the presence of asmall salesforce, plant, or office. Quill Corp., 504 U.S. a 315, citing Nat'l
Geogragphic Soc'y v. Cdifornia Bd. of Equdization, 430 U.S. 551 (1977). Minimal connections with the state
may not congtitute nexus. See Dept. of Revenuev. Share Intern., Inc., 667 So. 2d 226, 230 (Ha. Dist. Ct. App.
14 Dist. 1996) (concluding remote sdller lacked nexus when seller atended seminar three days ayear in taxing
state but otherwise had no contact with state). But see Nat'| Geographic Soc'y v. State Bd. of Equalization, 547
P.2d 458, 462 (1976) (declaring dightest presence in taxing state justifies imposition of use tax collection
duties).
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remote e-retailers.™ Most e-retailers have no physical presence in the buyer’s
state and are therefore protected by the congtitutional shield that is the Quill
Corp. decision.” Consequently, many e-retailers generate millions of dollarsin
annua sales, al while avoiding the administrative and financial burdens of
collecting and remitting use taxes.”® The Quill Corp. decision, however, is not
the only means of defense in the e-retailer’ sarsend.”

IV. CONGRESSIONAL INTERVENTION: A TEMPORARY SOLUTION

Since the Quill Corp. decison, e-commerce has become a staple in our
economy.” Reacting to increasing concern over how and to what extent states
can tax Internet sales, Congress enacted the Internet Tax Freedom Act in 1998
(ITFA).” The ITFA established a moratorium on Internet taxes, prohibiting
state and politica subdivisons from imposing discriminatory taxes on e
commerce for a three-year period commencing October 1, 1998.” In 2001,
Congress amended the ITFA to extend the moratorium to November 1, 2003."

The ITFA prohibits taxing jurisdictions from imposing use tax collection
and remittance obligations on a remote sdller lacking a subgtantial nexus with
the taxing state.” Specifically, Section 1104(2) defines a discriminatory tax as
any tax imposed by a state or political subdivision on e-commerce not generally
imposed on transactions involving similar property, goods, or services® A tax
imposed on aremote saller is discriminatory if the basis for such imposition is

71. See AbvisorY CoMMISSION ON ELECTRONIC COMMERCE, REPORT TO CONGRESS, at 18 (Apr. 2000),
available at http://mww.ecommercecommission.org (last visited Mar. 1, 2003) (studying effect of e-commerce
on state and locd tax revenues). The Advisory Commission on Electronic Commerce acknowledged thet the
substantid nexus requirement prevents states from imposing use tax collection and remittance duties on remote
eretalers. 1d. a 18; see also Feehan, supra note 12, a 625-27 (noting e-retailers status as remote sdllers);
Brown, supra note 21, a 119 (gpplying Quill Corp’s physicd presence standard to eretailers). But see
Christopher J. Schafer, V. Business Law A, Electronic Commerce 2, Taxation a) Federal Legidation: Federal
Legidation Regarding Taxation of Internet Sales Transactions, 16 BErRkELEY TecH. L.J. 415, 420 (2001)
(arguing differences between e-commerce and mail-order companies warrants abandonment of nexus
gpplication to e-commerce).

72. See Schafer, supranote 71, at 420.

73. Seeid.

74. Seeinfra notes 76-81 and accompanying text (discussing congressiona moratorium on Internet
taxes).

75. Seesupranote 5 and accompanying text (noting how many billions in sales will be generated by e
commercein 2003).

76. Internet Tax Freedom Act, Pub. L. No. 105-277, 112 Stat. 2681 (1998) (prohibiting states from
imposing use tax collection duties on remote sdlers lacking physica presence in taxing stete). Congress has
the express condtitutiona authority to regulate interstate commerce. See U.S. Const. Art. 1 8 8. The United
States Constitution provides: “ Congress shall have the power to . . . regulate commerce. . . among the severa
states” Id.

77. Internet Tax Freedom Act § 1101(a).

78. Internet Tax Nondiscrimination Act, H.R. 1552, 107th Cong. (2001). (extending moratorium).

79. Seelnternet Tax Freedom Act § 1104(2).

80. Id.
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the ability to access a Web site on the seller’s out-of-state computer server.*
The ITFA thus maintains the standard set forth in Quill Corp. by prohibiting a
dtate from taxing a remote sdller lacking physical presence in the taxing
jurisdiction.”

It is important to stress that the ITFA does not establish an outright ban on
al eccommerce taxes® States and localities may still require remote sallers to
collect and remit use taxes where there is a substantid nexus between the
remote seller and the buyer’'s state.® Likewise, states and localities still require
a buyer to pay use taxes in accordance with the particular jurisdiction’s tax
code when the remote sdller lacks in-state physical presence.”

The ITFA dso established the Advisory Commission on Electronic
Commerce (ACEC).* One of the purposes of the ACEC was to study the
effects of taxation on interstate e-commerce transactions.”  Specifically, the
ACEC examined state and local efforts to collect sales and use taxes from
remote sdllers.® Nineteen members comprised the ACEC: three representatives
from the Federa Government, eight representatives from state and loca
governments, and eight representatives from the e-commerce industry.” The
ITFA gave the ACEC eighteen months to examine the various issues
surrounding e-commerce taxation and to submit a report to Congress reflecting
the commission’s findings and legidative recommendations.® The ACEC
considered a proposa a formal legidative recommendation if two-thirds of its
members agreed with the proposd.™

Although certain proposals the ACEC recommended received a two-thirds
vote, the proposals regarding sales and use taxes each received only a mgjority
vote” The first proposad recommended extending the moratorium for an
additional five years, thereby enabling e-commerce to develop without the

81. 1d. 8 1104(2)(B)(i) (providing guiddine for determining nexus). This provision essertidly prohibits
a dtate from imposing use tax obligations on a remote e-retailer because the state considers a buyer’ s ahility to
access the sdller’ s Web site as congtituting a substantial nexus. |d. California slegidature has enacted a statute
providing that the presence of a remote sdller's Web page on an in-state |SP server does not congtitute a
substantid nexus. See CaL. Cobe Reas. tit. 18, 8 1684(a) (2001). A tax isfurther discriminatory if the taxing
jurisdiction imposes use tax obligations because it deems the remote sdller’s Internet service provider, located
inthe buyer' s sate, to be the remote seller’ sagent. Internet Tax Freedom Act § 1104(2)(B)(ii).

82. Brown, supra note 21, at 122 (describing effect of ITFA on Quill Corp.).

83. Treease & Swain, supra note 36 (explaining misconception that ITFA establishes outright ban on
Internet taxes).

84. Id.

85. Id.

86. Internet Tax Freedom Act § 1102(a) (1998).

87. 1d. §1102(g)(2)(E).

88. Id.

89. 1d. §1102(b)(1)(A),(B), and (C).

90. Id. §1103.

91. Internet Tax Freedom Act § 1103 (1998).

92.  See AbvisoRY ComMmissioN ON ELECTRONIC COMMERCE, REPORT TO CONGRESS, a 19, 20 (Apr.
2000), available at http://www.ecommercecommission.org (last visited Mar. 1, 2003).
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burdens of use tax compliance®™ The second proposal sought Congress to
clarify Quill Corp.’s nexus standard and enumerate what business activities do
not establish a remote sdller's physical presence in the taxing jurisdiction.”
Finally, a mgority proposed that the Federal Government encourage states to
work with the National Conference on Uniform State Laws to draft a uniform
sales and use tax law to smplify use tax compliance® These proposals,
however, were not formal legidative recommendations, and the extent of
congressiona action has been the extension of the ITFA’s Internet tax
moratorium to November 1, 2003.%°

There are, however, two bills pending in Congress that directly address e-
commerce taxation. The New Economy Tax Farness Act (Net Fair Act)”
codifies Quill Corp. by prohibiting states from imposing use tax obligations on
remote sdlers lacking physica presence in the state® The Net Fair Act lists
eight business activities which, considered aone or together, do not establish
physical presence in the buyer's state® Important among them is the

93. Id.
94. 1d. The report enumerates the following factors thet fail to establish a seller’s physical presence for
purposes of determining nexus:

(8) asdler'suse of an Internet service provider (“1SP”) that has physical presence in a state; (b) the
placement of a sdler’s digitd data on a server located in that particular state; (c) a sdler’s use of
telecommuni cations services provided by a telecommunications provider that has physica presence
in that state; (d) aseller’s ownership of intangible property that is used or is present in that stete; (€)
the presence of asdler’s customersin agate (f) asdler’s affiliation with another taxpayer that has
physica presence in tha state; (g) the performance of repair or warranty services with respect to
property sold by a sdler that does not otherwise have physica presence in tha state; (h) a
contractua relaionship between a advertisement of a sdler’s business location, telephone number,
and Web Site address.
Id.

95. AbDVISORY COMMISSION ON ELECTRONIC COMMERCE, REPORT TO CONGRESS, & 19, 20 (Apr. 2000),
available at http://mww.ecommercecommission.org (last visited Mar. 1, 2003). The ACEC recommended that
auniform sales and use tax system should provide the following:

(@) uniform tax base definitions; (b) uniform vendor discount; (c) uniform and Smple sourcing rules,
(d) one sdes and use tax rate per state and uniform limitations on gtete rate changes; (€) uniform
audit procedures, (f) uniform tax returnsforms, (g) uniform eectronic filing and remittance
methods, (h) uniform exemption adminigtration rules (induding a database of dl exempt entities to
determine exemption status); (i) a methodology for approving software thet selers may rely on to
determine state sales tax rates; (j) a methodology for maintaining revenue netraity in overdl sdes
and use tax collections within each state (such as reducing the state-wide saes tax rate) to account
for any increased revenues collected (on avoluntary basis or otherwise) from remote sales.

95. Id.

96. Seelnternet Tax Nondiscrimination Act.

97. New Economy Tax Fairness Act, S. 664, 107th Cong. (2001).

98. Id. §101(a).

99. Id. Specificaly, the Net Fair Act lists the following which do not establish physica presence:
(1) The solicitation of orders or contracts by such person or such person’s representative in such
Stete for sdes of tangible or intangible persond property or services, which orders or contracts are
approved or rejected outside the State, and, if goproved, are fulfilled by shipment or delivery of such
property from a point outside the State or the performance of such services outside the Sate. (2) The
solicitation of orders or contracts by such person or such person’s representative in such State in the
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subsection providing that a buyer’'s mere accessibility to the remote sdller’s
Web site in the buyer's state does not constitute a physical presence® To
many, paticularly eretailers, the Net Fair Act is a reasonable economic
solution to the e-commerce taxation issue."™

The Internet Tax Moratorium and Equity Act (Equity Act),'” however,
proposes a diametrically opposed alternative’® The Equity Act encourages
states to work together to establish a streamlined, multi-state sales and use tax
sysem.™  The Equity Act authorizes states, in the event they adopt a
streamlined system, to require al remote sdlers to collect and remit use
taxes.'® The Equity Act defines “remote sales’ as sales in interstate commerce
which would naot, but for the Equity Act, require the seller to collect and remit
use taxes, thereby capturing e-retailers lacking physical presence.'® The Equity
Act purports to be consstent with Quill Corp. in that a streamlined system
would not unduly burden interstate commerce.”

V. CURRENT ARGUMENTSAND PROPOSALS: ISTHISFAIR?

Reaction to the e-commerce taxation issue has been substantial.”® With the
ITFA’s moratorium set to expire on November 1, 2003, relevant groups are

name of or for the benefit of a prospective customer of such person, if orders or contracts by such
customer to such person to enable such customer to fill orders or contracts resulting from such
solicitation are orders or contracts described in paragraph (1). (3) The presence or use of intangible
persond property in such Stae, including patents, copyrights, trademarks, logos, securities,
contracts, money, deposits, loans, electronic or digitd signds, and web pages, whether or not subject
to licenses, franchises, or other agreements. (4) The use of the Internet to create or maintain aWorld
Wide Web ste accessible by persons in such State. (5) The use of an Internet service provider, on-
line service provider, internetwork communication service provider, or other Internet access service
provider, or World Wide Web hosting servicesto maintain or take and process orders viaa web page
or siteon acomputer that is physicdly locaed in such State. (6) The use of any service provider for
transmission of communications, whether by cable, satellite, radio, tdecommunications, or other
similar system. (7) The affiliation with a person located in the State, unless—(A) the person located
in the Sate is the person’'s agent under the terms and conditions of subsection (d); and (B) the
activity of the agent in the State constitutes substantial physica presence under this subsection. (8)
The use of an unaffiliated representative or independent contractor in such State for the purpose of
performing warranty or repair services with repect to tangible or intangible persond property sold
by a person located outside the Sate.

100. 1d. §101(a)(4).

101. Sununu, supranote 11, at 332.

102. Internet Tax Moraorium and Equity Act, S. 512, 107th Congress (2001).

103. Seeid.

104. 1d. 8 2(2). Such a system would include, among other things, a single, uniform state-wide use tax
rate, uniform definitions of goods and services, and a de minimis threshold whereby states exempt remote
sdlerswith less than five million dollarsin annua gross sales from collecting and remitting use taxes. 1d. §4.

105. S.512.

106. Id. 8 9(3). This definition essentially encompasses remote sdlers not saisfying Quill Corp's
substantid nexus requirement. 1d.

107. 1d. §4(b).

108. SeediscussoninfraPart V.



2003 THE IMPOSTION OF SALESAND USE TAXESON E-=COMMERCE 155

debating whether Congress should enact legidation requiring al remote sdllers,
regardless of physical presence, to collect and remit use taxes.'” Specifically,
consumers, Main Street retailers, remote sdlers, and dates are presenting
arguments for or against e-commerce taxation.™

Consumer reaction has been minimal because most consumers are unaware
of both e-commerce taxation and their use tax obligations.™ E-commerce
taxation, however, affects consumers not only because they may engage in
untaxed sales transactions but aso because of the economic effect of the
“digital divide”™ A less-affluent consumer without Internet access often must
purchase goods from Main Street retailers, in which case he pays a sales tax.™
A consumer who can afford Internet access, however, may purchase the same
goods from aremote e-retailer lacking physicd presence, and will therefore not
have paid the use tax.™ Some argue that Quill Corp’s physical presence
requirement leads to a form of economic discrimination by favoring wesalthier
consumers with Internet access™  Proponents of e-commerce taxation
maintain that the states should treat Similar economic actors equally.™

Main Street retailers argue that exempting remote e-retailers from use tax
duties gives remote e-retailers an unfair advantage, thereby putting Main Street
retailers on an unequal playing field.™ While a remote e-retailer may sdll
goods and benefit financially without incurring the costs of collecting and
remitting use taxes, Main Street retailers must aways collect sales taxes.™ E-
retailers may avoid this burden by taking measures to ensure that they do not
create a substantial nexus with the buyer’s state.™ Main Street retailers argue

109. SeediscussoninfraPart V.

110. SeediscussoninfraPart V.

111.  Pall A. Greenberg, Momentum Builds for Internet Tax, E-CoMMERCE TIMES, July 17, 2000,
available at http://www. ecommercetimes.com/perl/story/3793.html (last visited Mar. 6, 2003); see also supra
notes 33-36 and accompanying text (explaining consumer ignorance to use tax laws).

112.  Apbvisory ComMIsSION ON ELEcTRONIC COMMERCE, REPORT TO CONGRESS, a 48 (Apr. 2000),
available at http://www.ecommercecommission.org (last visited Mar. 1, 2003). The digitd divide represents
“[t]he disparity between individuas with access to hardware, infrastructure, and information and those without
such access. This disparity may result from economic, geographic, educaiond, age, and culturd differences.”
Id.

113. Measterson, supra note 24, at 221 (suggesting current sales and use tax System operates as regressve
tex).

114. 1d. Thisassumesthat the affluent consumer does not voluntarily pay the usetax. Id.

115. Id. The fact that states rardly enforce use tax obligations directly on consumers incresses the
likelihood of this type of economic discrimination. Masterson, supra note 24, a 221.

116. Id. (highlighting tax inequities resulting from e-commerce).

117. Masterson, supra note 24, a 214-15 (consdering advantages e-retailers have over Main Street
retalers); see also Feehan, supra note 11, a 635 (examining how physica presence standard results in
consumers favoring e-commerce over Main Street retailers). The National Retail Federation, acknowledging
the tax loophole provided to e-retailers and the resulting unfaimess to Main Street retalers, advocaes the
states’ adoption of a uniform sales and use tax system. Id. But see Brown, supra note 21, at 131 (noting data
does not conclusively establish Main Street retailers are suffering from sales and use tax system).

118. Masterson, supra note 24, a 214-15 (discussing Quill Corp’s consequences on whether remote
sdlersmust collect use taxes).

119. Id. a 220 (noting economic advantage of being exempt from usetax collection obligations).
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that such unequa treatment is the equivalent of a tax preference or public
subsidy for e-retailers™ Collection obligations should apply equaly to e-
retaillers and Main Street retailers because taxation schemes should aim to
achieve equality among taxpayers.™ Furthermore, not only does Quill Corp.
enable e-retailers to avoid use tax collection and remittance obligations, but it
also provides an unfair incentive for consumers to purchase goods from e
retailerswho, unlike Main Street retailers, will not collect taxes.”

E-retailers argue that imposing use tax collection and remittance obligations
would creste too great an administrative and financia burden.”
Approximately 7,600 taxing jurisdictions exist in the United States™ If
Congress enacts legidation that essentidly overturns Quill Corp., such
legidation will create an undue burden by requiring many e-retailers to collect
use taxes from hundreds of thousands of consumers nationwide and comply
with thousands of different tax codes.™ Main Street retailers, however, need
only comply with the tax code of the jurisdiction in which they conduct
business.”® To reduce these costs, e-retailers would likely shift the burden to
consumers by increasing prices™ Moreover, imposing these adminigtrative
and financia burdens may force smaller online companies out of business or
discourage businesses from engaging in e-commerce.”

The loudest reaction to the e-commerce taxation issue has been from the
group with the greatest economic interest in its resolution — the states.”™ States
will lose approximately 3.5 hillion dollars in use taxes in 2003.” Given the
current deficits, the amount of lost revenue resulting from Quill Corp.’s

120. Hart, supra note 7, a 412 (questioning whether tax preference is judtified given stability of e
commerce).

121. Masterson, supra note 24, a 221 (noting threat of e-commerce on tax equality).

122. Hart, supra note 7, a 413 (articulating argument in favor of states' imposition of use tax collection
obligations).

123. Schafer, supra note 71, a 429 (highlighting existence of over 7,600 jurisdictions imposing sdes
taxes); see also Brown, supra note 21, a 120 (commenting purpose of I TFA was to dleviate potentid use tax
burden).

124. See supra note 23 and accompanying text (stating number of taxing jurisdictions). As mentioned,
each jurisdiction has its own tax code, with specific definitions and dlassifications of taxable and exempt items,
tax rates, and tax compliance procedures. Id.

125. See Brown, supra note 21, at 119-20 (comparing undue burden to ease with which Main Street
retalers comply with sdes tax laws); see also Schefer, supra note 71, a 416-17 (explaining eretalers
incentive for avoiding thousands of costly and time-consuming tax compliance procedures).

126. See Schefer, supra note 71, a 416-17. Legidation overturning Quill Corp. would thus cregte an
unequa economic landscape between e-retailers and Main Street retailers. 1d.

127.  Sununu, supra note 11, at 333 (highlighting administrative costs associated with use tax collection).

128. Schafer, supra note 71, at 428-29 (describing argument that imposition of use tax duties will
discourage development of new technology); see also Trelease & Swain, supra note 36 (describing effects of
ambiguous nexus standard on remote sellers).

129. See Fechan, supra note 11, at 633-34 (summarizing state efforts to enact uniform tax rules among
sdestax states).

130. Seesupranote 12 and accompanying text (citing estimates of uncollected use taxes).
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physical presence standard concerns many states™ Acting on the ACEC's
report, many states seek the enactment of a uniform sales and use tax act to
reduce the burden the current system has on interstate commerce™
Specifically, thirty-five states are participating in the Streamlined Sales Tax
Project (SSTP) to devise and implement a sdes and use tax system that
fundamentally simplifies the current system.™

The SSTP's goal is to create a sles and use tax system that enables Main
Street retailers, states, and remote sellers to more easily comply with collection
and remittance duties™ The states will achieve the SSTP's goal through two
steps.™  Firgt, each state must pass enabling legidation to alow their tax
adminigtrators to help develop uniform laws, and second, each state must enact
the new uniform laws as part of its tax code™ Currently, twenty-five states
have passed enabling legidation, and the SSTP has produced the Streamlined
Sdles and Use Tax Agreement.”™ This law would simplify administration and
remittance and include uniform state and local tax bases and uniform
definitions within tax bases.™ The law would require states to administer local
sdes and use taxes, thereby alowing remote sellers to interact with state and
not local governments.” The SSTP would utilize the latest technology and
software for states and remote sellers to accomplish these objectives.™

131. See Feehan, supra note 11, a 633-34. States argue that, if e-commerce taxes are not collected, the
quality of public services such as education, hedth services, and public safety will decrease. Brown, supra
note 21, a 120.

132. See Streamlined Sdes Tax Project, Structure And Operating Rules (2000), available at
http://mawwv.geocities.convstreamlined2000/ (last visited Mar. 6, 2003).

133. Press Reease, Sreamlined Sdles Tax Project, States Approve Sdes Tax Smplification Agreement;
Legidatures Poised for Congderation (Nov. 12, 2002), http://mww.geocities.com/streamlined2000/11-
12pressrel easeagreementsigning.html (last visited Mar. 6, 2003).

134. Streamlined Sdes Tax Project, Structure And Operating Rules (2000), available at
http:/Awww.geocities.com/streamlined2000/ (lest visited Mar. 6, 2003).

135. David Hardesty, SSTP Update, EcommerceTax.com (April 28, 2002), available at http://wwww.
ecommercetax.com /doc/042802.htm (last visited Mar. 6, 2003).

136. Id.

137. 1d. Some argue that the SSTP will fail because of state indecision and lack of market pressure. See
Brown, supra note 21, at 127-28 (arguing states not under sufficient fiscal pressure to warrant adoption of
uniform sales and use tax system).

138. Streamlined Sdes Tax Project, Executive Summary, available at http://mww.netcaucus.org/books/
taxation2001/ docs/patuxentl.pdf (last visited Mar. 6, 2003).

139. Arthur J. Cockfield, Designing Tax Palicy for the Digital Biosphere: How the Internet is Changing
Tax Laws, 34 Conn. L. Rev. 333, 388-89 (2002) (highlighting advantages of simplified sales and use tax
system for remote sdllers).

140. See Magterson, supra note 24, at 227-28 (describing tax compliance software). Automated software
would dramatically expedite the collection and remittance process and would increase compliance. See Hart,
supra note 7, a 410 (outlining functions software would perform to smplify use tax administration). Software
programs would be adaptable to meet the remote sdller’ s specific adminigtrative needs. 1d. at 419. The Federa
Government could subsidize the software for smaler businesses that cannot afford to instal and constantly
update the software. See Schafer, supra note 71, a 427 (observing high expense of software). Remote sdllers
could dso hire third-party service providers to facilitate the administration process. Masterson, supra note 24,
a 227 (noting third-party service provider would bear responsibility for tax compliance procedures). The
software would allow the remote seller to quickly transmit tax information to the service provider. 1d.
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The SSTP would directly address Quill Corp.’s concerns about the burdens
that complicated use tax collection and remittance procedures have on interstate
commerce.” The SSTP does not, however, solve the constitutional problem of
physical presence.” Regardless of the reduced burden a uniform system would
have on remote sdllers, the only way to secure the right of gtates to tax is to
expand the nexus requirement.”® The SSTP, however, disagrees with this
notion, stating that remote sellers will freely participate in the new streamlined
system.”  Remote sdllers voluntarily collecting and remitting use taxes will
render the substantial nexus requirement obsolete. Despite recent signs of
voluntary compliance, the SSTP 4ill must face the substantial nexus
requirement.**

Given the transent nature of e-commerce, proponents of e-commerce
taxation argue that Congress should authorize states to impose use tax
collection obligations based on the remote sdller’s economic nexus with the
buyer's state.””  States would determine presence by considering financia and
economic activity in the state, such as the sdller’s number of customers, gross
sdes generated from the state’ s residents, and purposeful and direct marketing
efforts™ An economic nexus analysis would include a de minimis standard to

141. 1d. a 226 (describing ITFA’sgod of eliminaing administrative burdens on remote sdlers).

142. Id. a& 229 (questioning viahility of SSTP). More specifically, the SSTP does not enable states to
require remote salers with no substantial nexus to the state to collect and remit usetaxes. Id.

143. Masterson, supra note 24, at 229 (stressing SSTP does not capture remote sellers lacking physica
presencein taxing jurisdiction).

144. Id. The SSTPwould provide incentives to remote sdlersto enroll in the SSTP. Seeid. a 229 n.146.
Specificaly, the SSTP would reduce the burden of collection and remittance and would encourage states to be
less aggressive in conducting audits. 1d.

145. Masterson, supra note 24, a 229.

146. See Eric Chabrow & Antone Gonsaves, Sates, Sores Make Online Tax Deal (Feb. 6, 2003) at
http:/Aww.informeationweek.convstory/IWK 2003020650004 (reporting severd large retailers voluntarily
collecting taxes on online sales). Specificaly, Wa-Mart, Target, Marshdl Fed, Mervyn's, Toys “R” Us and
five other retailers have started voluntarily collecting taxes generated by online purchases. Id. Thirty-eight
states agreed with these retailers not to seek previoudy uncollected taxes in return for the retalers’ voluntary
compliance. Id. The retailers believe that the economic benefits of integrating online and physical operations
are grester than the benefits of avoiding use tax collection obligations. 1d. The retallers dso cdam that e
retallers operating solely over e-commerce exempt from tax collection duties are harmful to business. See
Brian Krebs & Jonathan Krim, Big Stores to Charge Sales Taxes Online: Retailers Agree to Collect for Sates
(Feb. 7, 2003) available at http://mwww.washingtonpost.com/ac2/wp dyn?pagename=article&node =A38L.
Thus, the retailers hope that such compliance will encourage states to enact a uniform sales and use tax system
to require dl eretalers to collect and remit taxes. 1d. Some states provide an incentive for erdtalers to
volunterily collect taxes by sharing with e-retalers a portion of the remitted tax revenues. See Brian Krebs,
Sate Coalition Approves Internet Sales Tax Plan: Prospects in Legidatures, GOP Congress Uncertain (Nov.
12, 2002), available at http://mwwwv.washingtonpost.com/ ac2/ wp-dyn?pagename
=article& node=& contentiD=A403. One-third of States with sdes tax laws share anywhere between half
percent and 1.75 percent of the collected tax revenues with e-retailers. Id.

147. Masterson, supra note 24, at 214; see also State by Heitkamp v. Quill Corp., 470 N.W.2d 203, 215
(2991) (holding Quill’s economic presence in North Dakota judtified imposition of tax collection duties). This
gpproach would not consider physical presence in the buyer’s state, but would find sufficient nexus upon the
sdler’ sddivery of goodsfor find consumption in the buyer’s state. Masterson, supra note 24, & 214.

148. |d. at 215 (advocating modification of substantia nexus standard).
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protect smal businesses lacking a sufficient economic nexus to justify
imposing collection duties An economic nexus analysis would justifiably
capture remote sellers who reap millions of dollars in sales while dodging use
tax collection and remittance duties.™

VI. NOTAXATION WITHOUT SIMPLIFICATION

As a matter of sound economic policy, governments should strive towards
minimizing tax and adminigtrative burdens on businesses.™ Requiring e
retailers to collect use taxes from every buyer would conflict with this policy
and possibly require them to satisfy over 7,600 tax codes.™ Such an undue
burden surely qualifies as the type the Commerce Clause intends to protect
against.™ As Justice Stewart succinctly stated in Nat'| Bellas Hess, the
multitude of varying tax rates, alowable exemptions, and administrative
requirements “could entangle [a remote sdle] in a virtua weter of
complicated obligations.”™ Moreover, requiring compliance would put Main
Street retailers at an unfair advantage over e-retailers who must bear a much
greater adminigtrative and financial burden.™ These burdens may hinder
economic development by forcing smaller businesses out of the market.™ The
high price of compliance may aso discourage businesses from engaging in e
commerce.”™

This argument, however, focuses less on physical presence and more on the
burden use tax obligations have on interstate commerce and the advantage it
givesto Main Street retailers. Imposing use tax obligations on e-retailers when
there are over 7,600 different tax codes is both unfair and an undue burden.”
A uniform sales and use tax system, however, would nearly eradicate both the

149. Seesupranote 104, a § 5(a)(11); see also Masterson, supra note 24, at 215.

150. See Magterson, supra note 24, at 215 (highlighting eusive nature of e-commerce warrants different
nexus standard). The Supreme Court may accept the economic nexus standard if the SSTS fulfills its misson
and the states adopt the proposed uniform law. See id. & 235-36 (arguing Supreme Court more likely to
overturn Quill Corp. inlight of reduced burden on interstate commerce).

151. Apbvisory ComMmISSION ON ELECTRONIC COMMERCE, REPORT TO CONGRESS, & 1 (Apr. 2000),
available at http://www.ecommercecommission.org (lest visited Mar. 1, 2003); see also Bick, supra note 39, a
608 (discussing public policy congderations surrounding tax law).

152. See supra note 54 and accompanying text (explaining burden use tax compliance has on remote
sdlers).

153.  See supra notes 62-66 and accompanying text (discussing Quill Corp's examination of use tax
compliance and Commerce Clause).

154. Nat'l Bellas Hess, Inc. v. Dept. of Revenue of 11, 386 U.S. 753, 759-60 (1967).

155.  See supra notes 123-25 and accompanying text (discussing undue burden current sales and use tax
system has on remote sdllers).

156. See supra note 128 and accompanying text (noting potentia effects complex tax compliance may
have on business enterprise).

157. 1d.

158. See supra notes 123-27 and accompanying text (highlighting complexity of current sdes and use tax
system).
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unfairness and undue burdens of use tax compliance™ This reduced burden
would permit the adoption of an economic nexus standard, justifiably requiring
eretailers actively soliciting business and generating millions to collect and
remit use taxes, despite lacking physical presence® Congress should extend
the moratorium on Internet taxes.™ If the states adopt a uniform sales and use
tax system, Congress should lift the moratorium and enact legidation requiring
an e-dler with an economic nexus with the buyer’s state to collect and remit
use taxes."®

VII. CONCLUSION

E-commerce has become and will remain a staple in our economy. While e-
retailers generate billions of dollarsin online sales, billions more are lost in the
form of uncollected use taxes. Quill Corp. and the ITFA hinder states from
imposing use tax collection and remittance duties on remote sdlers,
specificdly, eretailers.  Quill Corp. requires a remote sdler to have a
substantial nexus, or physica presence, in the taxing state before the state can
impose use tax collection and remittance obligations. Quill Corp. firmly
established that requiring remote sdllers to comply with thousands of tax codes
quaifies as an undue burden in violation of the Commerce Clause.
Furthermore, the ITFA edablished a moratorium on al Internet taxes,
preventing states from circumventing the substantial nexus requirement to
capture remote e-retailers.

States are reacting to these obstacles, however, with their efforts to smplify
the current sales and use tax system. The SSTP would diminate the multitude
of varying tax rates, definitions, classfications, exemptions, and compliance
procedures in favor of a uniform sales and use tax system. The SSTP would
dramatically reduce the burden the current system has on remote sdllers and
interstate commerce. The burden of the SSTP on remote sellerswould be equal
to the burden of salestax lawson Main Street retailers.

The congressional moratorium on Internet taxes should remain in place. If
the states eventually adopt a streamlined system, it will put remote sellers on an
equal economic level with Main Street retailers. Remote sallers will be free

159. Seesupranotes 95, 138-39 and accompanying text (describing smplified principles underlying SSTP
tax system). A sales and use tax system comprised of fifty state tax codes or one uniform code would gregtly
reduce the current burden on e-retailers and possibly equaize the burden between e-retailers and Main Street
retalers. Seeid.

160. See supra notes 147-50 and accompanying text (detailing factors involved in determining economic
nexus).

161. See ADVISORY ComMISSION ON ELECTRONIC COMMERCE, REPORT TO CONGRESS, a 19, 20 (Apr.
2000), available at http://mww.ecommercecommission.org (last visited Mar. 1, 2003) (proposing extension of
moratorium for five years); see also Brown, supra note 21, & 122 (concluding Congress should extend
moratorium).

162. Seesupranotes 59-60 and accompanying text (explaining policy justifications for adopting economic
nexus standard).
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from the virtua weter of complicated obligations the current system
imposes.® A uniform sales and use tax system would then justify the adoption
of an economic nexus theory in light of the reduced burden on remote sdllers
and the transient nature of e-commerce.

Ryan J. Swvartz

163. Nat'l Bellas Hess, Inc. v. Dept. of Revenue of 111, 386 U.S. 753, 759-60 (1967).



